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An Important New Book on a Subject that Grows with the 
Business Growth of the States and the Nation 


CONFLICT LAWS 


Private International Law 


By RALEIGH C. MINOR, B.L.~ 
Professor of Law at the University of Virginia 


One volume. 8vo, buckram, $3.00, net; sheep, $3.50, net 


BOOK treating of the Conflict of Laws in the light of the later 
decisions. The questions considered affect the property rights and 
business interests of every citizen, whenever those rights and interests 
are affected by the Decisions of Courts in Foreign Jurisdictions, and not 
only the Decisions of Jurisdictions of what we usually regard as foreign 
nations, but the Decisions of the States of the Union other than that of 
which the citizen concerned is a legal resident. 4 . 
Every question involving the construction and application of a contract, 
the distribution of property under a will, or from an intestate estate, the 
control of a married woman over her property, torts and crimes, etc., in a 
foreign jurisdiction, state or national, may be a question of the Conflict of 
Laws. These are becoming daily more frequent in practice, and Mr. Minor 
discusses them carefully, and in the light of the latest decisions and the 
fullest research. 


SEVENTH EDITION 
BIGELOW’S LAW OF TORTS 


8vo, buckram, $3.00, net; law sheep, $3.50, net 


No volume on the Law of Torts is more widely known than this work by 
Mr. Bigelow, and in the present edition (the Seventh) the book has been 
improved in every way. Its enlarged form, while permitting mechanical 
excellences, such as clearer type, continuously numbered short paragraphs, 
full-faced indented side-notes, etc,, has enabled the author to make his state- 
ment of the theory of Tort, and his treatment of Specific Torts, more com- 
plete than ever before, to cite later cases, and generally to give a book of 
the greatest value to practioner and student alike. 


LITTLE, BROWN & COMPANY, Publishers, 


254 WASHINGTON STREET, BOSTON, MASS. 
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YEAR-BOOK BIBLIOGRAPHY. 


NE hundred years ago the Select Committee appointed to in- 
quire into the state of the Public Records of Great Britain 
and Ireland recommended that “the series of the Year Books 
from Edward the First to Henry the Eighth be completed by print- 
ing those hitherto unpublished, . . . and also by reprinting the 
rest from more correct copies, as those which are already in print 
are known to be in many instances incorrect and erroneous. A 
general index to the whole would be a very necessary addition to 
such a work, which forms so valuable a monument of our practical 
jurisprudence in its earliest ages.” 

The first part of this recommendation, inoperative for two 
thirds of a century, was finally acted upon in the year 1863, when 
the Master of the Rolls began printing, in octavo volumes, the text 
and translation of manuscript reports of the Years omitted from 
the printed series of the Year Books. The second part has never 
been acted upon, although often quoted and commended. Within 
the last twenty years, representatives of the Clarendon Press, the 
Inns of Court, and the Selden Society have conferred as to the 
possibility of a scholarly reprint and annotated translation of the 
Year Books, — but so far without practical results. A full reprint 
of the English Reports, recently announced, covers in prospectus 
the Year Books as well asthe later reports. Ifa reprint is assured, 
it ought to be possible to get also a good translation. The diffi- 
culty lies in the cost of editing. The income from sales can hardly 
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be expected to pay for the services of competent editors, unless 
a liberal subscription can be guaranteed, or unless the more or 
less gratuitous codperation of legal scholars can be secured. As 
this monumental literature of the Common Law is part of our in- 
heritance, we ought not only to meet but to anticipate, in the 
United States, any suggestions in this direction from our friends 
across the Atlantic. 

If a new edition of the Year-Books is to be undertaken, the mat- 
ter of texts becomes of the first importance, and the first step 
toward comparison of texts is a list of existing editions. It would 
seem that a literature, which, for two centuries in manuscript, and 
two centuries more in print, served the daily needs of the learned 
profession of the law in England, would be easy to trace through 
every step of its development, and would have a secondary litera- 
ture of its own in catalogues and bibliographies. But on the con- 
trary, the student of Year-Book texts is confronted at the outset 
with the fact that information about them is more than meagre. 
Clarke’s Bibliotheca Legum ! epitomizes all that had been said or 
conjectured on the subject, up to that time, by listing the 1679 
edition, and adding : — 

“Year Books, 10 parts (wanting Maynard’s Edw. II.) .. , printed 
about 1600.... 

“The Year Books (for the most part), prior to the publication above 
mentioned, were printed in separate years and terms by Machilinia, Pyn- 
son, Redman, Berthelet, Wight, Rastell, Tottel, etc.” 


If these paragraphs record all that is known about editions, the 
work to be first undertaken is evidently bibliographical. It is not 
so easy to get at the facts in America as it would be in England, 
but a lame beginning will be better than none at all, and therefore 
this paper, which might properly be called “ Preliminary Sketch 
for a Bibliography of the Year Books,” is offered as an initial con- 
tribution toward the preparation of a new edition. 

The possible sources of information are the legal bibliographies, 
booksellers’ and auction catalogues, printed catalogues of libraries, 
histories of the law, the old reports, and the Year Books themselves. 
Marvin’s Legal Bibliography and Bridgman’s Legal Bibliography, . 
and Wallace’s “ The Reporters,” disclose little that is valuable, and 
their accuracy does not stand the test of verification. The writer’s 
long series of law-booksellers’ catalogues, continuous from 1682 to 
the present time, gives here and there hints where to search further, 


_ 2 Edition of 1819, p. 381. 
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rather than any really valuable facts. Reeves and Crabb describe 
the scope, use, and general course of development of the Year-Book 
literature, without defining editions. The printed catalogues of law 
libraries, whenever they include any imprints before those of 1679, 
dismiss them with a brief and disappointing mention. Prefaces to 
some of the oldest treatises and reports give interesting glimpses 
of the Year Books. But after all, the only way to make a biblio- 
graphy of these books is to go to the printed copies as they stand 
on the shelves of libraries, inspect and collate them, and note with 
care their typographical characteristics and peculiarities. 

Apparently, there are not many libraries which contain the 
older editions of the Year Books. In the United States, the Har- 
vard Law School Library has a good number of the earlier prints, 
and Mr. William V. Kellen, of Boston, has recently made a collec- 
tion especially rich in editions printed during the latter half of the 
sixteenth century. In England, the British Museum, Lincoln’s 
Inn, and a private collector (who does not wish his name to be 
mentioned here) have between them nearly all the imprints of 
1480-1550. There are also a few specimens in the libraries of 
Oxford and Cambridge. For this paper the American collections 
named have been critically examined, a casual inspection has been 
made of most of the English copies, and more or less thorough col- 
lation of the Year Books in the British Museum, in Lincoln’s Inn, 
and in the Oxford and Cambridge libraries has been made for 
the writer by English friends. There are probably other libraries 
and collections in England which contain Year Books, cherished 
as specimens of typography rather than as law books. It is to be 
hoped that the publication of this article will elicit information as 
to all of these, so that the editors of a new edition may have before 
them a list and location of every edition or impression of a printed 
Year Book which is now in existence. 


Examination of the last edition of the Year Books shows that it 
is made up of eleven Parts, one Part printed in 1678, one in 1680, 
the other nine in 1679, so that it may be properly called the 1679 
(or “ Standard ’’) edition. It contains in 


Part I Poem in Scaccario (only) 1 to 29 Edw. I. 
Year Books, 1 to 19 Edw. II. 
II. First Part of Edw. III., Years 1 to Io. 
III. Second Part of Edw. III., Years 17 to 39 (omitting 19, 20, and 
31 to 37). 
IV. Third Part of Edw. ILI., Years 40 to 50; “ Quadragesms.” 
V. Liber Assisarum, Years 1 to 50 Edw. III. 
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VI. Year Books of Henry IV. (Years 1 to 14) and Henry V. (Years 1, 
2, 5,7, 8, 9). 
VII. First a a - ee Years 1 to 20(omitting 5, 6, 13, 15, 16,17). 
VIII. Second Part of Henry VI., Years 21 to 39 (omitting 23 to 26 and 29). 
IX. Edw. IV., Years 1 to 22. 
X. “Long Quinto,” or the Long Report of Year 5 Edw. IV. 
XI. Edw, V. (Year 1); Rich. III. (Years 1 and 2); Henry VII. (Years 
I to 21, omitting 17, 18, and 19), and Henry VIII. (Years 12, 
13, 14, 18, 19, 26, and 27 only). 

Of these Parts, the first alone contains new matter, none of its 
contents having been before printed. One other Part, the Liber 
Assisarum, is not exactly a Year Book, — nor yet (as it has been 
described) an abridgment, like Statham, Brooke, or Fitzherbert. 
It is rather a compilation of selected cases from the manuscript 
Year Books of the reign of Edw. III., chronologically arranged, 
like the “ Revised Reports” in England, or the “ American De- 
cisions” in the United States. One other Part, “ Long Quinto,” 
covering only a single year, ought properly to have found place be- 
side the regular or short report of 5 Edw. IV., where it is some- 
times bound up in earlier volumes. 

The eight remaining Parts are reprints of earlier impressions 
of Year Books, arranged in chronological order from Edw. III. to 
Henry VIII., with various unexplained and unaccountable gaps, 
which are now being gradually filled up by the publication of the 
volumes of the Rolls series. 

The 1679 edition is the one in general use, is found in all public 
and private libraries which go back to the English folio law reports, 
—and being the latest, has been generally quoted as the most 
correct edition. Doubt has been cast, however, on its accuracy by 
those who have compared it with earlier editions or with existing 
manuscripts. The Select Committee in 1800 described it as “ incor- 
rect and erroneous,” and in 1900 Mr. L. Owen Pike, the editor of 
the current series of Year Books, who may be considered to be the 
foremost expert in ancient English legal records, said in a letter to 
the writer of this article: — 


“Notwithstanding the statement on the title-page of the edition of 
1679, that the text has been corrected and amended, I should, so far as I 
have seen at present, be disposed to trust the earlier editions in case of 
any discrepancy. I cannot find any evidence of any collation of MSS. 
in the 1679 edition, which seems to be practically a reprint, — sometimes 
a little less but sometimes a little more abbreviated.” 


Searching backward, therefore, for better texts, we find in many 
catalogues references toa “quarto” edition “ about the year 1600,” 
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But on further investigation it becomes evident that the 1679 set 
is the only complete edition, — and indeed the only edition of 
the Year Books as a whole. At different times, from 1587 to 
1638, the volumes known as Parts II. to XI. of the standard edition 
were reprinted or collected from former prints, and made up into 
sets of ten small folio (not quarto) volumes, according to the 
choice or the opportunities of the owner. The volumes, thus in- 
correctly called the “ quarto edition,” appeared in the following 


order : — 

1587. Long Quinto. 1605. Henry IV. & V. 

1596. First Part of Edw. III. 1606. Liber Assisarum. 

1597. Edw. V., Rich. III., Hen. VII. & VIII. 1609. First Part of Henry VI. 
1599. Edw. IV. 1619. Second Part of Edw. III. 
1600. Quadragesms. 1638. Long Quinto again. 


1601. Second Part of Henry VI. 


During the fifty years covered by these reprints, lawyers were 
still using previous imprints, and the “sets” of ten volumes of 
this period include not only these reprinted volumes, but also vol- 
umes covering the same regnal years as the 1679 and 1600 “ Parts,” 
but variously made up of whatever earlier impressions the owners 
happened to have or to get. 

For instance, the last three sets examined by the writer were 
made up as follows :— 


First Part of Edw. III. YVetsweirt, 1596. Vetsweirt, 1596. YVetsweirt, 1596. 
Second Part of Edw. III. Tottell, 1585, etc. Tottell, 1561, etc. Co. of Stationers, 1619. 
Third Part of Edw. III. . Wight, 1600. Wight, 1600. Wight, 1600. 
Liber Assisarum. Tottell, 1561, etc. Co. of Stationers, 1606. Co. of Stationers, 1606. 
Henry IV. & V. Tottell, 1563, etc. Wight, 1605. Wight, 1605. 
First Part of Henry VI. Co. of Stationers, 1609. Co. of Stationers, 1609. Co. of Stationers, 1609. 
Second Part of Henry VI. Tottell, 1555, etc. Tottell, 1567, etc. Wight, 1601. 
Edward IV. Tottell, 1556, etc. Totteli, 1556, etc. Wight & Norton, 1599. 
Long Quinto. Tottell, 1587. Tottell, 1587. More, 1638. 
Edw. V., Rich. III., Henry VII. 

& VIII. Tottell, 1556, etc Tottell, 1555, etc. Yetsweirt, 1597. 


Tracing the texts still farther back, it appears that prior to the 
year 1590 the Year, and not the reign or “ Part,” was the unit of 
printing. The volumes designated in the above table as Tottell, 
1585, etc., Tottell, 1555, etc., are found on examination to be 
composed of Years separately folioed and dated, evidently issued 
first as individual pamphlets, and afterwards bound up in chrono- 
logical order, without common title-page or index. This statement 
applies to nearly all Year-Book issues from 1590 back to the earliest 
prints in 1481 or 1482, — although in the period from 1550 to 1590 
there was a tendency to the gradual combination of Years into 
volumes. 
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‘With this discovery began the real interest and labor of this re- 
search. Each volume had to be examined with care, and separated 
into its constituent parts. At first it only seemed necessary to 
note the date (if given) and the printer’s name on each original Part 
or Year. But in the course of collation it appeared that there 
were Years bearing the same date and printed by the same printer, 
which were entirely different. Comparison of texts proved that the 
type had been entirely reset in many such cases; and to differ- 
entiate, it became necessary to note carefully all peculiarities of 
type, initial letters, “ symbols,’ and colophons in each “ piece.” 
In the lists, appended, such variations in issues of the same date 
have been indicated by numbers, I, 2,etc. Those noted have been 
among the editions printed by Tottell, and are often (but not 
always) further distinguished by different spelling of his name. 
The most marked example of this peculiarity is Tottell’s 1556 im- 
print of 19 Edw. IV. Inspection of Table A will show that he 
issued that Year four times, with different type but with the same 
date. Similar reprints of Years without change of date may have 
happened with earlier printers, but without actual collation it is 
difficult to discriminate between such reprints, and the writer has 
not had opportunity to examine side by side and carefully compare 
the editions printed before 1550. 

Close examination discloses another interesting fact, —that in 
some instances a Year Book is made up of one or more sheets or 
signatures of one edition, and the remaining sheets of an edition of 
some other date. Thus a copy of 21 Edw. IV., examined by the 
writer, has 80 leaves of Tottell’s 1584 imprint, with 4 leaves, in- 
cluding the colophon, of his 1566 No. 1 edition. 

It would seem from these facts that while the printers issued 
separate Years, and even supplied separate sheets occasionally to 
complete imperfect Years, the booksellers and lawyers bound 
together, after 1550, and probably even before that time, these 
separate pamphlets in chronological order, by reigns, with very 
much the same arrangement followed in the 1679 edition. But 
there was no uniformity of editions or imprints, — every owner 
making his own combinations, as he happened to get hold of dif- 
ferent editions of the separate Years. Of many such volumes 
examined by the writer, he has never found two alike. Table B, 
appended, shows the make-up of nine bound volumes of the Years 
of Edw. IV. belonging to the period between 1550 and 1590, and 
illustrates clearly this irregularity of combination. Mr. Kellen, in 
his collection, has separated such volumes into their original parts, 
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and by rebinding these has been able to place side by side the dif- 
ferent editions of each Year, as originally published, ready for 
scholarly collation and comparison. 

The results of the writer’s examination and collations have been 
recorded on a series of cards which embody full notes as to the 
typographical and other surface characteristics of each edition of 
Years or groups of Years. It would be impossible to include all the 
contents of these cards within the limits of a magazine article, but 
tables A and C, printed herewith, give abstracts of the main facts 
ascertained and recorded. Table A is a chronological list of all 
the printed Years which have been discovered, with some distin- 
guishing marks, and with notes as to the libraries in which each 
edition may be found. Table C is a conspectus, which exhibits 
graphically the successive phases of Year-Book printing from 
1480 to 1680. At the risk of partial repetition, the results of the 
writer's investigations and the contents of these tables may be 
summarized as follows :— 

The issue of Year Books began seven or eight years after print- 
ing commenced in England. Caxton apparently printed none, nor 
did Lettou, either while alone or during his brief collaboration 
with Machlinia. To William de Machlinia (William Machlinia or 
Macklyn), without date, but probably about 1481 or 1482, are attrib- 
uted Year Books of 33, 34, 35, 36, and 37 Henry VI., and also 20 
Henry VI. Year 34 (imprint “ Macklyn”’) is the only one of these 
Years with name. Year 20 is not assigned to Machlynia by Ames & 
Herbert,! but being bound up in Exeter College Library, with the. 
Macklyn Year 34, and being in similar type, it is credited to the 
same printer in the library catalogue. Why Machlynia selected 
these Years for publication is a problem for discussion. It will be 
noted that they are nearly contemporaneous reports, covering 
years 1455 to 1459, only a little over twenty years prior to their 
publication. 

Whether Wynkyn de Worde in his long business career ever 
printed Year Books is uncertain. Two unsigned and undated 
Years, 17 and 18 Edward III., are attributed by Ames & Herbert 
to either de Worde or John Rastell on account of peculiarities of 
type. Ames & Herbert discredit, however, Pfalmanaazaar’s con- 
jecture that de Worde printed Year Books conjointly with Pynson. 

Richard Pynson or Pinson (dates of printing 1493 to 1528) was 
the first systematic publisher of Year Books. His earliest dated 
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edition is 3 Henry VI., Oct. 12, 1510, but four of his undated 
pieces have been assigned by experts to the last ten years of the 
fifteenth century. Only seven of his Year Books are dated (15 10- 
1520). Fifty editions surely, and perhaps five more, bear his name. 
There are also sixteen unsigned and undated editions which are 
attributed to Pynson,—although some of them may possibly be 
de Worde’s. 
_ Before 1510, Pynson’s selection of Year Books to print does not 
explain itself; but between 1510 and 1520 (apparently) he covered 
consecutive periods by printing all the Years 40 to 50 Edw. IIL, 
most of the Years of Henry VI., and nearly all the Years of Edward 
IV. He appears to have printed only three contemporaneous 
Years, 9 Henry VII. (1494), 12 Henry VII. (1497), and 14 Henry 
VIII. (1523). This may indicate that the latest reports were not 
valued most in those early days, or perhaps that the reporters or 
scriveners had some sort of jealously guarded monopoly in their 
manuscripts. 

John Rastell (dates of printing 1517 to 1533) published several 
law books, and may perhaps have printed some of the no-name, 
no-date Year Books of that period, though none except 17 and 18 
Edw. III. have been attributed to him. 

Robert Wyer (dates 1527 to 1542) printed only one Year, 9 
Henry IV., without date. 

Robert Redman (1525-1540) and Thomas Berthelet (1529-1554) 
printed or reprinted over forty Years, most of them without date. 

About 1540-1550, William Myddylton (1541-1548) printed or 
reprinted ten Year Books; Henry Smyth (1545-1546) nine; and 
William Powell (1547-1567) seven; nearly all without date. 

In 1553, the field of Year-Book publication was entered by 
Richard Tottell, who for thirty-eight years occupied it so fully as 
to admit no rival. There are about 225 known editions of sepa- 
rate Years or groups of Years which bear his imprint or can be 
surely attributed to his press. He not only reprinted all the Years 
already published, but he also printed for the first time all the 
other Years which have been included in subsequent editions. He 
is preéminently ¢/e publisher of the Year Books, and he so com- 
pletely put them “in print” and so cheapened their price that he 
evidently made them a popular and profitable literature. In his 
preface to a 1556 edition of Magna Charta, he says (in regard to 
his Year Books): — 

“ How unperfit the bokes of the lawes of England were before, what 
price the scarcenes had raysed, the most part mervelously mangled, & 
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no smale part no wher to be gotten, ther be enow, though I rehease it 
not, that do freshlye remember, & can truely witness, Likewise how, 
sithens I toke in hand to serve your uses, that imperfections have been 
supplied, the price so eased as the scarcenes no more hindreth but that 
ye have them as chepe (notwithstandinge the common dearth of these 
times) as when they were most plentiful, the print much pleasanter to the 
eye in the bokes of yeres than any that ye have ben yet served with, 
paper & margine as good & as faire as the best, but much better & fairer 
then the most, no smal nomber by me set forth newly in print that before 
were scant to be found in writing. I nede not my self to report it. 

“ For the exact truth therof, my copies I might wel follow as thei were, 
but I could not my self correct them as they ought to be. Therefore in 
some workes, where I could, with my entreatie or cost, procure learneder 
helpe, ye have them not smally amended ; in some other where I could 
not, yet dare I answer they are nothinge appeired. .. . ” 


Tottell had one idiosyncrasy which puzzles the bibliographer 
and bewilders the proof-reader, — he spelled his name in many 
ways in different editions and sometimes in different parts of the 
same edition, apparently from sheer wilfulness, although more 
careful study of his methods may perhaps disclose a system. He 
varies his first name Richard, Richarde, Rychard, and Rycharde ; 
and his surname Tathyll, Tothill, Tottle, Tottel, Tottell, Tottil, 
Tottill, Tottyl, and Tottyll. Other old printers have occasional 
eccentricities in spelling ; he alone appears to vary constantly and 
intentionally. 

Notwithstanding this vagary, his imprints make up the great 
bulk of the early Year-Book literature, and in view of his employ- 
ment of “learneder helpe,” may offer a good field for critical and 
editorial investigation. As a voluminous printer for the span of 
a whole generation, and as a man of strong individuality, Tottell 
deserves more attention than he has yet received from historians 
of English printing. 

Before Tottell’s time (except in the one instance of 1 to 8 
Henry VII., printed without name or date, probably by Pynson 
about 1505) the Years had always been printed separately, or at 
the most two Years together. Very early in his career as a 
printer he began to group the Years. In 1553 he printed 1-14 
Henry IV. as one book; in 1555, 1-21 Henry VII.; in 1556, 
‘“‘Quadragesms ;” in 1562, 1-10 Edw. III. ; and in 1563, the Years 
of Henry V. But except in publishing or republishing these 
groups, he followed the earlier fashion of printing separate Years 
until his death. The period of printing individual Years may there- 

74 


‘ 
if 
: 
it 
q 
— 
i 
a 
| 
4 
4 
; 
a 
it 
e 


566 HARVARD LAW REVIEW. 


fore be said to have lasted from 1481 to 1591, —— something over a 
century. “Long Quinto” is the only survival of this method. 

In 1596, Jane Yetsweirt republished 1-10 Edwd. III. in one 
volume, and a year later collected and published in one volume the 
Years of Edw. V., Rich. III., Henry VIL, and Henry VIII. In 
1599, Wight & Norton printed in one volume the Years of Edw. 
IV. Wight (alone) reprinted “Quadragesms” in 1600; the Sec- 
ond Part of Henry VI. in 1601, and the Years of Henry IV. and 
V. in 1605. The Company of Stationers published the Liber 
Assisarum in 1606, the First Part of Henry VI. in 1609, and, after 
an interval of ten years, the Second Part of Edw. III. in 1619, and 
the Years of Edw. V., Rich. III., Henry VII., and Henry VIII. in 
1619-1620. With the exception of a reprint of “ Long Quinto” 
by the Assigns of John More, in 1638, this closed the period of 
collected volumes, or of the “ quarto” or “ 1600” “edition,” cover- 
ing about forty years of publication, and forty years more of use... 

The activity of Tottell, and this gradual publication of the vol- 
umes of the “ quarto edition,” seem to have supplied the demands 
of the legal profession for nearly half a century. But by 1678 the 
Year Books had again become so scarce that the set of ten volumes 
— according to Clarke’s Bibliotheca Legum — sold for £40. 

In 1678, George Sawbridge, William Rawlins, and Samuel Roy- 
croft, Assigns of Richard and Edward Atkyns, printed for T. 
Bassett, J. Wright, and James Collins, the Year Books of Edward 
I. and Edward II., never before put in type, “selonq; les ancient 
Manuscripts ore remanent en les Maines de Sir Jehan Maynard, 
Chevaler, Serjeant de la Ley.” A preface tells little about the 
genesis of the volume, but quotes Selden (Diss. ad Fleta) as be- 
lieving Richard de Winchedon to be the contemporary reporter of 
the years of Edward II.; and as saying that there was “some 
small variety in the copies” (or manuscripts) known in Selden’s 
time. 

After issuing this new volume, the same printers proceeded to 
reprint the now out-of-print volumes of the “ quarto” set, issuing 
nine volumes in 1679, and the other (Long Quinto) in 1680. These 
ten volumes were not printed for the three booksellers named in 
the 1678 volume, but were to be sold, according to their title-pages, 
by fifteen different booksellers in London. This looks as if the 
Atkyns Assigns were the publishers as well as the printers, and the 
booksellers only retailers or distributing agents. 

In this edition, the Parts or volumes are numbered chronologi- 
cally, Part I. being Maynard’s Edward I. and II. ; the first (1-10 
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Edward III.) of the former “quarto edition” becoming Part IL., 
and soon. The large folio form adopted by the publishers en- 
abled them to get both sides of one leaf or folio of former editions 
into one page of this one, the beginning of the “reverse” of the 
original folio being indicated in the text, and also in the margin, 
by [B]. The new paging therefore corresponds with the old folios. 


_ The tables printed herewith are as complete as the writer’s op- 

portunities of research allowed, but there were doubtless editions 
printed which have not been preserved in any of the libraries ex- 
amined, and therefore have not been noted. In some cases the 
earliest editions here mentioned refer to previous imprints. Thus, 
Redman’s 38 Henry VI. is said to be “newly correctyd,” and the 
same printer’s 17 Edward IV. was “noviter impressus,” although 
no earlier editions have been found. 

The fact that single Years were first published in pamphlet 
form is indicated not only by their separate folios, registers, and 
colophons (there were very few title-pages to these early editions), 
but also by the note found at the end of some of the Years, — “ the 
prisce of thys boke ys xii. d. un bounde.” 

In the earlier stages of Year-Book printing, little attention was 
given to uniformity of paging in successive editions. For instance, 
take 3 Henry VI., Pynson’s no-date edition has 58 folios, Pynson 
of 1510, 52; Smythe, 58, and Tottell’s reprints all have 56. Mac- 
lyn’s 34 Henry VI. has or folios; Pynson’s, 58; and Tottell, 54. 
The no-name (Machlinia?) 35 Henry VI. has 56 folios; the no- 
name (Pynson ?), 70; Redman, 76; Tottell’s,64. From Tottell’s 
time onward each page of a reprint seems generally intended to 
contain exactly the same contents as the corresponding page of 
the edition reprinted. It is fortunate, however, that citations were 
always made to placita, term, and regnal year, for citation to folios 
would have been frequently ineffective on account of the errors in 
paging which abound in the reprints. 

There are few tables of “Errata.” In Berthelet’s 21 Edward 
III. an address, “ Typographus Lectori,” gives six lines of errata ; 
and Redman's 30 Edward III. has at the end half a page of 
“Faultes escapyd in the prentyng.” The printer quaintly adds, 
“The other faultes are suche that they may be easely amendyd 
with a penne.” But absence of errata does not imply accuracy in 
printing. The writer, while not undertaking to examine the text, 
has made memoranda on his cards of all manifest errors in head- 
lines, folios, and register, and these are so numerous as to warrant 
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the suspicion that many of the editions are full of typographical 
mistakes in the text as well. 

It is difficult to discover in the Year Books anything which throws 
light on their history. Before 1550 there are few title-pages, and 
those of later date are usually the barest records of title, printer, 
place, and date. There is hardly a preface in the whole line of 
single Years. Occasionally a brief note occurs to throw a pro- 
voking rather than illuminating ray of light on the circumstances 
of editing or printing. There is thus no internal record, nor is 
there any record in the history or the literature of the Year-Book 
era, as to their origin, development, methods of reporting, publica- 
tion, multiplication, use, or sale. Many copies now extant, however, 
are full of manuscript notes in the cramped court-hand of former 
owners. While these are probably nearly all comments on or 
analyses of the cases, there may be here and there bits of biblio- 
graphy or history which would piece out the meagre inferences we 
can draw from the rare suggestions of title-pages, prefaces, and 
notes. This reticence of the Year Books as to themselves is prob- 
ably due to the fact that they went through such a regular and grad- 
ual course of development, that what each generation of lawyers 
who used them knew about them, as they knew all facts of every- 
day life, they did not consider worthy of formal record, and the 
details we are now eager to discover have drifted even out of 
range of tradition. 

Legal writers, from Coke to Blackstone, seem to have believed 
that the Year Books were compiled by salaried official reporters, 
but modern scholarship is inclined to discredit the idea. On his 
cards containing full memoranda the writer has recorded many 
facts bearing on this matter, but their statement and consideration 
would require a separate essay. 

Mr. Pike, in the preface to 12 and 13 Edward III, p. xxxi, says, 
“The Year Books published in the sixteenth and seventeenth 
centuries seem to have been printed in every instance from 
a single manuscript without collation.” This view is probably 
correct as regards first editions, but there are many traces, in the 
reprints, of comparison of manuscripts. Even in Pynson’s no-date 
20 Henry VI., printed about 1503, there are said to be “ many 
cases added.” In 2 Edward III. there are two series of cases, the 
second series being “taken out of another report.” The “residu- 
ums” in several editions (for instance, Myddylton’s 7 and 8 Henry 
VI.) seem to be cases added from other manuscripts. In 43 Ed- 
ward III. there are additional cases “from an old manuscript.” 
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The “long” and “short” reports of Years 5 and 21 Edward IV. 
are marked instances of reports from apparently different sources. 

There are also occasional traces, in the Year Books, of editorial 
revision. Some of the Years (37 Henry VI. is one) have copious | 
references to other Year Books. The “Telos” to 40 Edward III. 
refers to annotations in the text. Tottell claims for his 1555 
“ Quadragesms ” that the reports were “a mendis quibus miser- 
rime scatebant repurgati et suo nitore restituti.” His statement 
that he got help when he could, when correcting texts, has already 
been quoted. In all his Year Books published in 1584, the same 
printer tried the experiment of numbering right through each year 
not only the “placita” (which had been usually numbered by 
terms in previous editions), but also all the “points” of the argu- 
ments, which had been distinguished before (if at all) only by 
printers’ symbols, — such as @, {], etc. This radical innovation 
did not apparently meet the approval of courts and lawyers, for it 
was not continued or repeated in subsequent Year Books. Several 
of the volumes of the so-called “quarto edition,” were annotated 
with references to Brooke’s Abridgment, or to Fitzherbert’s 
Abridgment, or to both. All the volumes of the 1679 edition 
claim to be “ corrected.” Parts II., VIII., and IX. have references 
to Brooke and Fitzherbert ; Part III. to Fitzherbert only ; Parts 
IV. and VI. to Brooke, Fitzherbert, and Statham; Parts V., X., and 
XI. to Brooke alone ; while Part VII. is only “newly perused and 
corrected,” 

In many of these Parts the “notations” were copied without 
addition from previous editions. According to a contemporary 
catalogue of law books (Basset’s, 1682) the only new editorial mat- 
ter claimed for the 1679 edition was as follows: “ Besides the 
addition of a Table to Edw. III., First Part, never before printed, 
there are in four of the said volumes (viz. L7b. Assisarum, Edw. 
IV., Hen. VI, the First Part, and Hen, VII.) variety of References 
(by an Eminent Person) not printed in any of the Former Edi- 
tions.’ There is no general preface or note to the 1679 edition 
explaining its raison d’étre, or this matter of editing. 


Many interesting speculations and inquiries are opened up by 
this study of the external characteristics of the Year Books. But 
as most of them approach the higher grounds of criticism, the low 
level of bibliography may be properly left at this point, deferring 
to legal scholars all further discussion of topics suggested by the 
facts herein recorded. 
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Readers of this article who note errors, who can suggest addi- 
tions to the lists, or who have any comment or criticism to offer 
or questions to ask, are invited to correspond with the author. 

Charles C. Soule. 


No. 6 ASH STREET, CAMBRIDGE, Mass. 


NOTES TO THE TABLES. 


All editions, unless otherwise noted, are folio, and are without title-pages. 

All are numbered by folios, — one number for each leaf, except where it is stated that 
they are paged. A and B; recto and verso; obverse and reverse, are used to 
designate the two sides, front and back, of the leaf. 

No-date editions are assigned to columns in Table C, according to the indications 
afforded by type and style. But this assignment is, after all, only guesswork, and 
must be subject to revision and correction. 

Numbers are given to different editions of the same date in the order of their exami- 
nation by the writer, and not because No. 1 is supposed to have been issued before 
No. 2, — which will have to be decided by further comparison of the editions. 

Where a Latin name is used on a title-page or in a colophon — (for instance, per me 
Richardum Tottelum), the English equivalent (as Richard Tottel) — is here given. 

(i) signifies that the first page bears no number. 

“ Register” is the record of signatures (A, Ai, Aii, etc.) at the bottom of pages, mark- 
ing the successive sheets of paper on which the publication is printed. 

“ Colophon,” is the printer’s record of name, place, and date of publication, at the end 
of the edition. 

“Point” is used to denote a separate judgment, argument, or statement in the text, 
usually marked by a symbol, — and in Tottell’s 1584 editions, marked by a num- 
ber. “Les lettres & figures monstront tout les points del Arguments & Cases,” — 
Title page to the Companie of Stationers’ 1620 Edw. V., Rich. 1[1., Henry VII, & 
VIII. 

“Symbol” is used to describe the printer’s characters ((, 7, @, etc.) placed at the 
beginning of lines, paragraphs, or points. 

The abbreviations used in the Tables signify : — 

In- General: C. R.=Continuous register. 
C. R. & F. = Continuous register and folios. 
Colo. = Colophon. 
F. L. C. = First line of Colophon. 
N. D.= No date. 
N. N. = No name. 
T. P. = Title-page. 
Y. F. S. = Years folioed separately. 
Y. P. S = Years paged separately. 
Libraries containing Year Books :— 
A. S.= All Souls College, Oxford. 
B. = Bodleian, Oxford. 
B. M.= British Museum. 
C. = Cambridge (Eng.) University, 
D.= Private Collection, England. 
E. = Exeter College, Oxford. 
H. = Harvard College Law School. 
K. = W. V. Kellen’s Collection. 
L. I. = Lincoln’s Inn. 
Tr.= Trinity College, Oxford. 
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The lists here printed give only the record of printer's name and dates, with a few 
notes. The full cards from which the lists are abridged give also, for each edition, 
record of the following items :— 

Title-page (if any) ;—a full transcript, with lines defined by the usual separation 
symbol /. 

Where there is no title-page, the first line or lines on the first page, with the pre- 
ceding symbol. 

Register of the edition (twos, fours, sixes, or eights, — say, A to G). 

In editions not folioed, — memorandum as to whether there are catchwords at the 
bottom of pages. 

The number of leaves, with record of folios or paging. 

The number of lines to a page. 

The size of the printed page, including head-line, but excluding signature and 
marginal notes. 

Errors in folios, head-lines, and register. 

Use of initial letters, symbols, and side-notes or marginal catch-words. 

Editorial notes, or other peculiarities in the text. 

Colophon (or final lines) in full, with lines defined; the symbols prefixed; and 
the kind of type used. 
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588 HARVARD LAW REVIEW. 


PAYMENT OF BILL OF EXCHANGE OR CHECK 
BY THE DRAWEE AFTER THE DRAWER'S 


DEATH. 


HE death of the drawer of a bill of exchange or check does 
not prevent the payment thereof by the drawee after that 
event from being a good payment as against the personal repre- 
sentative of the drawer, whether at the time of the payment the 
drawee had notice of the death or not. 
The weight of authority supports this view. 
~ In Billings v. Devaux! it was held that the payee of a bill of ex- 
change could recover from the drawee who accepted after the 
drawer’s death. Tindall, C. J., said: — 
“Tam not aware of any principle of law by which, upon the death of 
the drawer of the bill, the rights and liabilities of the parties thereto were 
at all varied.” . 


In Cutts v. Perkins? it was held that the consignee of a ship’s 
cargo, who, after the death of the master, accepted and paid a bill 
of exchange drawn by the master for the freight, was not liable to 
the administrator of the master in an action for the freight, al- 
though when he accepted he knew of the death and the master was 
insolvent at the time of his death. 

In Lewis v. International Bank ® the administrator of the drawer 
of a check, who had committed suicide, brought an action against 
the drawee for the drawer’s deposit, and the payee of the check was 
made to interplead, and it was held that the payee was entitled to 
the amount of the check paid into court by the drawee. 

“The death of the drawer of a check before its presentation does not 
operate as a revocation of the check.” 4 

“Tt should seem that where a bill has been drawn in payment of a 
debt from the drawer to the payee, the drawee may legally accept the 
bill after notice of the death of the drawer, such death not revoking the 
order given in favor of a dona fide creditor.” ® 


1 3 Man. & Gr. 565. 2 12 Mass. 206. 8 13 Mo. App. 202. 

* Am. & Eng. Enc. of Law, 1st ed. vol. 5, p. 137. 

5 Chitty on Bills, *282. See, also, id. #287; Daniel on Negotiable Instruments, 
§§ 491, 498 a, 1618b; article by Daniel in Bankers’ Magazine of N. Y., Feb’y, 1879, 
p.-619; 1 Parsonson Notes and Bills, 287 (2d ed.) ; Story on Bills of Exchange, § 250; 
Thomson on Bills of Exchange, 216 (see id. 244); 1 Edwards on Bills, § 568 (3d. ed.). 

Contra. “There is no express adjudication on this point, but the text-writers, with 
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This must be so because of the nature of the bill or check, the 
death, and the relation of the parties. 

The drawee is indebted to the drawer, and by the bill or check 
the drawer orders him to pay the whole or a specified part of that 
indebtedness to the payee named in the instrument. Such order 
is made and completed by the delivery of the bill or check to the 
payee. How, then, can the death of the drawer countermand such 
order and undo his completed act ? 

It is true that the drawer may countermand such order by acts 
showing his intention so to do, made known to the drawee before 
payment by him, as in the common instance of the drawer of a 
check stopping its payment by notice to the drawee.! 

But in order to effect this result, it is necessary that the drawer 
should take somé action showing such intention. Death is not 
action by the person dying, for in dying one is merely passive and 
not active. And this is true even in the case of suicide, for 
although the act of the suicide causes his death, his death is due 
to the force of the laws of nature to which he must submit; and 
although he puts those laws in operation, he is, in the end, passive 
only.? 

Such intention cannot be inferred in any case from the death 
itself. 

The order to the drawee not being countermanded by the 
drawer’s death itself, notice of that event to the drawee cannot 
countermand the order. Notice of an ineffective event cannot 
make it effective. 


perhaps one or two exceptions, state that the death of the drawer countermands or 
revokes the authority of the drawee to pay the check unless it has been certified.” 
Am. & Eng. Enc. of Law, 2d ed. vol. 5, p. 1079. “In regard to checks on bankers, 
it is considered that the death of the drawer is a countermand of the authority of the 
banker to pay.” V. C. Sandford in Smith’s Ex’r v. Wyckoff, 3 Sandf.77. See, also, ' 
Byles on Bills, *20, *23, *178; 2 Parsons on Notes,82; Morse on Banks and Bank- 
ing (2d ed.), 278; id.(3d ed.) § 400; Burke v. Risley, 27 La. An. 465, semble ; Com- 
mercial Precedents 1892 (selected from Journal of Commerce, N. Y.), p. 101, No. 35; 
2 Edwards on Bills, § 739 (3d ed.). 

In Drum vz. Benton, 13 App. Cas., D. C., 245, 261, Alvey, C. J., said obtter: “It 
has been held in several cases, and laid down as a settled principle by text-writers of 
authority, that the death of a drawer of a check operates as a revocation of the au- 
thority of the bank or banker upon which it is drawn to pay it, though it is clear that 
if the check be presented and paid before notice of the death the payment is good. 
. . « The first branch of this general proposition may admit of some doubt upon the 
more recent authorities.” 

1 Chitty on Bills, #429; Freund v. Importers & Traders Nat. Bank, 3 Hun, 689. 

2 Lewis v. International Bank, 13 Mo. App. 202, is a case of suicide of the drawer 
of a check. 
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Much confusion of thought is shown by the attempt of judges 
and writers of text-books to apply the well-settled rule that the 
death of a principal revokes the authority of his agent, and the 
exception thereto that the authority is not revoked by the principal's 
death if coupled with an interest, to the case of the payment of a 
bill or check by the drawee after the death of the drawer. 

It is obvious that the law of agency is in no way applicable to 
such a case, as neither the drawee nor the payee is the agent of 
the drawer. The drawee in paying and the payee in receiving act 
each for himself and not as the representative of the drawer. The 
drawee is simply discharging the whole ora part of his indebted- 
ness to the drawer, and the payee is merely receiving the whole 
or a part of the drawer’s indebtedness to him. One man can pay 
another’s debt (with his consent) without being his agent. 

It has been often said that the death of the drawer revokes the 
authority of the drawee to pay the bill or check. This of course 
would be the effect of the death if the check was merely such an 
authority, but such an authority is not a bill or check. 

An instrument, in order to be a bill or check, must contain an 
order by the drawer to the drawee to pay to the payee, and such 
order isa very different thing from an authority to the drawee to 
pay and tothe payeetoreceive. An authority given by one person 
to another enables the latter to act for the former, and makes the 
acts done pursuant to such authority the acts of the person who 
gave the authority. It is absolutely essential, therefore, for the 
exercise of such authority that the person who gave the authority 
should be alive at the time of its exercise, for if he is then dead, 
the acts of the other cannot be his acts, for adead man cannot act. 

This is not the place to attempt to point out the reasons for the 
exception to the rule above mentioned, but the guess may be ex- 
pressed that in the cases where it has been held that an authority 
was not revoked by the death of the person who gave it, because 
coupled with an interest, its exercise affected some property, an 
interest in which had been conferred on the person to whom the 
authority was given and its exercise enforced or disposed of such 
interest. If so the party exercising the authority was really act- 
ing for himself, and the exception is no exception.? 

An authority may be likened to an electric current, passing from 
one point to another, which requires for its use at the latter point 
the existence of the source and the continuance of the flow of 


1 2 Ames’s Cases on Bills and Notes, 826; 1 id. 5. 
2 Hunt v. Rousmanier, 8 Wheat. 174. 
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power therefrom, and which ceases with the termination of its 
source.} 

Now an order is merely a direction by one person to another to 
do a specified thing. Once given it is a completed thing, and re- 
quires no further support. If the thing to be done is from its 
nature the act of the person giving the order, the order is really 
nothing but an authority, but if the act directed to be done is the 
act of the person to whom the order is given, it is not an authority, 
_nor is any authority to be implied from it, nor is any authority 
necessary for the execution of the order. The order simply 
attaches certain consequences to the doing of the act directed to 
be done, as in the case of the payment of a bill or check by the 
drawee, the order makes the payment to the payee a payment of 
the whole or a part of the indebtedness of the drawee to the drawer. 

It is because the drawer ordered the payment that he is estopped 
from saying that it was improperly made, not because it was made 
by his agent and consequently his own act. 

It necessarily follows that the person to whom the order is given 
in sucha case can do the act directed to be done by him, it being 
his own act, notwithstanding the death of the person giving the 
order prior to its execution. So although the death of the drawer 
would revoke any authority conferred by the bill or check on the 
drawee or payee, it does not countermand the order to the drawee 
to pay to the payee. 

It is to be regretted that the reasons found in the books for this 
position are open to criticism. These reasons are: — 

(1) That the bill or check is an assignment, pro tanto, of the 
drawer’s funds in the hands of the drawee.? 

(2) That the authority of the drawee to pay or of the payee to 
receive the amount of the check is coupled with an interest and 
therefore not revoked by the drawer’s death and notice of it.® 

That a bill or check is not an assignment of any funds in the 
hands of the drawee or of any claim against the drawee has been 
so often shown to be in accordance with principle, and is so 
strongly supported by the weight of authority, argument or cita- 
tion of authority in support of that position is not called for here. 


1 See Slosson, arguendo, in Wallis v. Pres., etc. Manhattan Co., 2 Hall, 495 (N. Y.). 

2 Lewis v. International Bank, 13 Mo. App. 202; Cutts v. Perkins, 12 Mass. 206; 
Chitty on Bills, #282, *287, note; Byles on Bills, *20; Thomson on Bills of Exchange, 
244. 

8 Lewis v. International Bank, 13 Mo. App. 202; Daniel on Negotiable Instru- 
ments, § 1618 b; article by Daniel in Bankers’ Magazine of N. Y., Feb’y, 1879, p. 
619; Cutts v. Perkins, 12 Mass. 206. 
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It must, however, be admitted that the law is settled to the con- 
trary in some jurisdictions. Of course in those jurisdictions the 
death of the drawer does not affect the right of the drawee to pay 
to the payee or of the payee to receive such payment, for the 
death of the assignor of a chose in action does not cancel the as- 
signment or operate as a re-assignment thereof to the personal 
representative of the deceased assignor. 

There are also some decisions in jurisdictions in which a bill or 
check is not considered an assignment, holding that the instru- 
ment before the court was in effect an assignment, because, 
although somewhat similar in form to a bill or check, it was made 
payable out of a specified fund. Ofcourse the death of the drawer 
of such an instrument would not affect it! The bill, check, or in- 
strument being held an assignment by the drawer, the drawee is 
not only justified in paying the payee after the drawer’s death, but 
may be sued by the payee if he refuses to make such payment. 

In respect to the secqnd reason above mentioned, in addition to 
what has already been said, to the effect that the law of agency has 
no application to the rights of the parties to a bill or check, it is 
necessary to say only that if the drawee has an authority to pay the 
bill or check, or the payee has an authority to receive payment, 
such authority is not coupled with an interest. No interest in any 
property of any kind is given to either drawee or payee. Howcan 
it be to the interest of the drawee to pay out money? He gains 
nothing by the payment to the payee. He is merely paying the 
whole or part of what he owes the drawer. He could just as well 
pay to the drawer himself as to the payee. Nor has the payee any 
interest in the exercise of the supposed authority. He receives 
nothing that he would not have been entitled to if the bill or check 
had never been drawn. It gives him no right or claim against the 
drawee ; it gives him no additional security, and he gains nothing 
by taking it. 

The reasons given in the books for the opposite view are even 
more unsatisfactory. They are :— 

(1) That the authority of the drawee to pay is revoked by the 
death of the drawer.” 

(2) That on the drawer’s death, his funds in the hands of the 
drawee pass to his personal representative and are no longer pay- 
able on his order.® 


1 Cullis v. Perkins, 12 Mass. 206, is such a case. 
2 See note 5, supra, p. 588. 
8 Morse on Banks and Banking, 2d ed. 278; id. 3d ed. § 400. 
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As to the first of these reasons it has been pointed out above 
that a bill or check is more than an authority to the drawee to pay, 
and that the order it contains survives the drawer’s death. 

The second reason is insufficient, because the personal represent- 
ative of the drawer is in law the same person as the drawer, his 
order survives his death, and is in law the order of his personal 
representative, If it was not in law his order he could not counter- 
mand it, as no one can countermand an order not his own, but of 
course the personal representative of the deceased drawer can stop 
payment of the bill or check by notice to the drawee not to pay it. 

In England the law on this question has been changed as to 
checks by the Bills of Exchange Act, 1882, 45 & 46 Vic. chap. 61, 
§ 75, which is as follows : — 


“The duty and authority of a banker to pay a cheque drawn on him 
by his customer are determined by (1) countermand of payment; (2) 
notice of the customer’s death.” 


In Massachusetts by statute the drawee may pay a demand 
draft or check notwithstanding the death of the drawer, if it is 
presented within ten days after its date. 

There may be legislation affecting this question in other states. 

All the authorities agree that payment by the drawee after the 
drawer’s death, but before notice of that event, is a good payment as 
against the personal representative of the drawer.” 

This is so because the order to pay to the payee is not counter- 
manded by the drawer’s death. If the bill or check was only an 
authority to the drawee to pay and to the payee to receive, it 
would cease at the instant of the death, and the payment thereafter 
would not be good. An agent’s authority ceases on the death of 
his principal before he has notice of it, and any act done by him 
as agent after the death is unauthorized and not binding on his 
principal’s personal representative (Mechem on Agency, § 245). 
It is clearly inconsistent to hold that payment before notice of the 
death is good and payment after such notice bad. Neither can be 
good if dependent on an authority. Both must be good because 
the order survives the death. 

The payment being made pursuant to the existing order of the 


1 Chap. 210, General Laws of Mass. of 1885. 

2 Chitty on Bills, *429; Byles on Bills, *23; Daniel on Negotiable Instruments, 
§ 1618 b; 2 Pars. on Notes and Bills, 82; Morse on Banks and Banking, 2d ed. 
278; id. 3ded. § 400; Tate v, Hilbert, 2 Ves. Jr. 111, semble ; Brennan v. Merchants’, 
etc. Bank, 62 Mich. 343, 346, semble ; Drumv. Benton, 13 App. D. C. 245, 261, semdle ; 
Am. & Eng. Enc. of Law, 2d ed. vol. 5, p. 1079; 2 Edwards on Bills, § 739 (3d ed.). 
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drawer there seems to be no more reason for holding that, if the 
drawer was insolvent at the time of his death, his personal repre- 
sentative could recover from the payee the amount so paid, on a 
quasi contract, founded on the rule forbidding unjust enrichment 
of one at the loss of another, leaving the payee to share pari passu 
with the other creditors of the drawer, than in a case where the 
payment was made before the drawer’s death, and surely in that — 
case the payee cannot be made to repay the amount received by 
him from the drawee. 

It.must be admitted that it is the almost universal practice of 
merchants and bankers to refuse to pay a bill or check when they 
have notice of the drawer’s death. 

They run little or no risk in so refusing, for the drawee of a bill 
is under no obligation to pay the same, even though he have funds 
of the drawer in his hands, and though a bank or banker is liable 
in damages for refusing to pay a check of a customer, having suf- 
ficient funds on deposit for that purpose, the damages would be 
nominal only where the refusal was after the customer's death. A 
dead man’s credit cannot be injured. 

George H. Balkam. 


NEw York, February, Igol. 


ns i 


EXECUTORY DEVISES IN ILLINOIS. 595 


EXECUTORY DEVISES IN ILLINOIS. 


HE Supreme Court of Illinois disposes of a large number of 
cases each year. It apparently decides annually some- 
where from 500 to 600 cases. Promptness in the decision of 
cases is a well-recognized and highly appreciated virtue of the 
court. Its dispatch of business in times past has been the more 
remarkable, from the fact that until within three years the 
court was a peripatetic body, holding successive terms at Ottawa, 
Springfield, and Mount Vernon. There is small reason for won- 
der, then, that the court should occasionally, in the pressure of 
work, have fallen into errors and inconsistencies. It is, never- 
theless, unfortunate that the law, in important and fundamental 
branches, should become obscured and confused through errors 
of the court. It is in the hope of helping to clear up such 
errors, and to restore order in an important matter where, as it 
seems to me, confusion now reigns, that I contribute this article. 

Upon the important subject of executory testamentary disposi- 
tions, the decisions of our Supreme Court appear to me most con- 
fused, inconsistent with each other, and contrary to well-estab- 
lished legal principles. The validity of an executory devise in fee 
limited to take effect upon the happening ofa specified event, in 
defeasance of a prior devise in fee, certainly ought not to be 
doubtful. Devises of this character are perhaps the most com- 
mon and well-recognized kind of executory devise. The books 
fairly swarm with examples of them. Yet in our state the validity 
of such executory devises is most questionable, as I now propose 
to show. 

In the case of Wolfer v. Hemmer,! the court declares adherence 
to the doctrine that an executory devise limited after a prior 
devise of a fee with full power of alienation is void because 
inconsistent with the prior estate and absolute power of disposi- 
tion. Professor Gray’s well-known criticism of this doctrine? 
shows how it originated, through a misconception of an early 
English case, in the case of Ide v. Ide,? and how this error, thus 


1 144 Ill. 554. 
2 Gray’s Restraints on Alienation (2d ed.), secs. 68-70 and 74, b, c, d, and e. 
8 5 Mass. 500. ; 
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originated, was given a wide vogue by Chancellor Kent’s promul- 
gation of it in his commentaries and decisions. It would seem 
that our court was justified by authority in adopting the doctrine, 
erroneous though it be in its origin and upon principle. Aside 
from the doctrine just referred to, the case seems, by inference at 
least, to hold that, in the absence of express power of alienation 
in the prior devisee in fee, the executory devise over would have 
been valid. 

In the case of Ewing v. Barnes,! the testator had devised land to 
Edwin Albert Ewing, to have and to hold to him “ and to his heirs 
and assigns forever.” By another clause of his will, the testator 
provided that, “in case of the death of Edwin Albert Ewing with- 
out heirs of his body, all the property bequeathed and devised to 
him in this will” should go to and vest in, “ upon his death with- 
out issue,’ A and B. The court held that, the will having devised 
the premises to Edwin Albert Ewing in fee, the devise over to A 
and B, “ being clearly inconsistent with the devise in fee,” could 
not be sustained. The court refer to the case of Wolfer v. Hemmer 
and quote 4 Kent’s Commentaries, p. 270, as follows: “If, there- 
fore, there be an absolute power of disposition given by the will to 
the first taker, as if an estate be devised to A in fee, and if he 
dies possessed of the property without lawful issue, the remainder 
over, or remainder over the property which, he, dying without 
heirs, should leave, or without selling, or devising the same, in all 
such cases the remainder over is void as a remainder, because of 
the preceding fee; and it is void by way of executory devise, be- 
cause the limitation is inconsistent with the absolute estate or 
power of disposition expressly given or necessarily implied by the 
will. A valid executory devise cannot subsist under an absolute 
power of disposition in the first taker.” 

With all deference, the court quite misses the point of the pas- 
sage quoted. The important words are: “if there be an absolute 
power of disposition (alienation) given by the will to the first taker.” 
The whole doctrine rests upon the power of alienation given by 
the will itself. In the case under discussion, the will gave no 
power of alienation whatever to Edwin Albert Ewing; conse- 
quently, the language above quoted was entirely inapplicable. 
The will seems clearly to present the familiar case of a prior de- 
vise in fee, with a subsequent devise over upon the death of the 
first taker “ without heirs of his body.”? If those words referred 


1 156 Ill. 61. 
2 By Illinois Statutes, Ill. R. S., ch. 30, sec. 6, estates tail are converted into a life 
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to a failure of issue at the decease of the first taker, the executory 
devise over to A and B was indubitably good. If, on the other 
hand, the words imported a general failure of issue, — that is, a 
failure at any time at or after the death of the first taker, then the 
devise over was clearly bad, not because repugnant to the prior 
gift, but because it was limited to take effect upon an event too 
remote, and was consequently obnoxious to the rule against perpe- 
tuities,! 

The case of Silva v. Hopkinson? was a case identical in prin- 
ciple with the preceding case. The testator gave an estate in 
fee to his two daughters with limitations over in case of their 
death without issue. The court say: “they (the daughters) take 
an unconditional fee, and no executory devise can, in such case, 
exist.” 

In the subsequent case of Glover v. Condell,? the court appeared 
to open its eyes to the errors into which it had fallen in Ewing 
v. Barnes and Silva v. Hopkinson. The case involved the con- 
sideration of a testamentary gift of personal estate limited to take 
effect, in defeasance of a prior absolute gift to testator’s son, in 
the event of the son’s death without living heirs of his body. 
The case was evidently well argued, and the decision of the court 
is, in the main, well considered and valuable. Upon the lan- 
guage of the will, the court construes death without heirs of the 
body to import a definite failure of issue, and hence holds the 
gift over is not too remote. The court then says, discussing 
executory devises, “ A gift ‘over upon a definite failure of issue 
does not alter the construction of the preceding limitation, but 
engrafts upon it an executory devise to operate upon the happen- 
ing of the event specified. (11 Am. & Eng. Ency. of Law, p. 924.) 
As applied to land, an executory devise is ‘such a limitation of a 
future estate or interest in lands as the law admits in the case of 
a will, though contrary to the rules of limitation in conveyances at 
common law.’ (2 Washburn on Real Prop. 5th ed. marg. p. 341.) 


One species of executory devise, as applied to lands, is ‘where a ~ 


fee simple is devised to one, but is to determine upon some future 


estate in the first taker with a fee in remainder in the first person who would inherit 
at common law per formam doni ; consequently the gift over could not in any case 
be construed as a remainder after an estate tail. Summers y. Smith, 127 Ill. 645. 

1 The Illinois Supreme Court leans very strongly towards a construction of de- 
vises on failure of issues, as referring to a definite failure of issue. Summers v. Smith, 
127 Ill. 645; Glover v, Condell, 163 Ill. 566; Strain v. Sweeny, 163 Ill. 603; Smith v. 
Kimball, 153 Ill. 368. 

2 18 Ill. 386. 8 163 Ill. 566, 
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event, and the estate thereupon to go over to another.’ (Id. 
p. 344.) Or, stated more generally, one species of executory 
devise relative to real estate is ‘where the devisor parts with his 
whole estate, but, upon some contingency, qualifies the disposition 
of it, and limits an estate on that contingency.’ (4 Kent’s Com. 
marg. p. 268.) Limitations over upon the death of the first taker 
without issue are construed as executory devises on definite failure 
of issue after an estate in fee simple. (2 Jarman on Wills —R. 
& T.’s 5th Am. ed. p. 485.) Thus, a devise to A and his heirs, 
with a gift to B, in case A dies without issue surviving at the 
time of his death, gives B an executory devise. (Am. & Eng. 
Ency. of Law, p. 920, and cases in note I.) ” 

The court then points out that substantially the same rules 
apply to executory bequests of personalty as to executory devises, 
and finally the court holds the gift over to be valid as an execu- 
tory bequest. The court takes pains expressly to overrule Ewing 
v. Barnes and Silva v. Hopkinson. The court says: “This court 
has held in anumber of cases that although a fee cannot be limited 
upon a fee by deed, yet it can be so limited by will by way of 
executory devise (citing Ackless v. Seekright, Breese, 76; Sieg- 
wald v. Siegwald, 37 Ill. 430, and other cases). Zhe case of Ewing 
v. Barnes, 156 Ill. 61, so far as it holds to the contrary, ts overruled, 
The language used in Silva v. Hopkinson, 158 IIl. 386, should be 
construed as applicable only to the facts of that case, and not as 
contravening the doctrine of Siegwald v. Siegwald, supra, and the 
other cases of a like character above referred to.” In the case of 
Strain v. Sweeny,! the language just quoted is quoted with ap- 
proval. 

It was to be expected the cases of Glover v. Condell and Strain 
v. Sweeny had put an end to the heresies of the court in the earlier 
cases above criticised. But, amazingly enough, we find the court 
in the recent case of Lambe v. Drayton,? returning to its aban- 
doned errors. In that case the testator devised his real estate 
to his wife, “ her heirs and assigns,” to have and to hold the said 
real estate to his said wife during her lifetime. He also gave 
his wife all his personal estate, and then provided that his execu- 
tors should divide whatever of the real and personal estate was 
left at the time of the wife’s death, equally among his three children 
or their legal heirs. The court, by a process of reasoning (which 
seems hardly satisfactory), relying upon the principle which rejects 


1 163 Ill. 603. 2 182 Ill. 110. 
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the habendum of a deed when inconsistent with the premises, 
and upon our statute providing that grants or devises of real 
estate without words of inheritance shall be deemed to pass a fee 
simple if a less estate be not limited by express words or “by 
construction or operation of law,” arrives at the conclusion that 
the original devise to the wife is in fee simple. The court then 
considers the devise to the children. The court says: “It is 
clear that, inasmuch as the widow took a fee simple estate by the 
first clause, the estate over sought to be given to the children by 
the third clause was void as being inconsistent with the gift in the 
first clause. The devise of an estate in fee carries with it the 
power of alienation ; and ‘when the first devisee has the absolute 
right to dispose of the property in his own unlimited discretion, 
and not a mere power of appointment among certain specified 
persons or classes, an estate over is void, as being inconsistent 
with the first gift.’ (Wolfer v. Hemmer, supra.)” 

The court, after quoting the passage from Kent above quoted 
(page 596, supra), proceeds: “ So, here, the remainder over to the 
children, attempted to be given by the third clause of the will, was 
‘ void, because, by the first clause, the preceding fee had been given 
to the widow, Mrs. Drayton; and as the fee simple title, which had 
been given to her, included and involved the absolute power of 
disposition, the remainder in the third clause was void by way of 
executory devise. The limitation in the third clause is inconsist- 
ent with the power of disposition necessarily implied in the devise 
granted in the first clause.” 

It may be urged that the words, “ what is left at my (testator’s) 
wife’s death,” would contain an absolute power of alienation in the 
first taker, and hence would bring the case within the principle of 
Wolfer v. Hemmer. Such a contention would seem to be entirely 
sound on the authority of the cases of Saeger v. Bode,! Jn re 
Estate of Cashman,? and of 4 Kent Comm. p. 270, so often quoted 
by the court. But the court expressly negatives this view, saying, 
“it is true that the will of Robert J. Drayton did not expressly 
confer upon Mrs. Drayton, the first taker, the power of selling 
or otherwise disposing of the estate as she might see fit.” And 
the court bases its decision upon the theory that “such power 
(of alienation) was involved in the fee simple title granted to her” 
(the wife). The court cite Wolfer v. Hemmer, but not Ewing v. 
Barnes, Silva v. Hopkinson, or Glover v. Condell. 


1 181 Ill. 514. 2 134 Ill. 88. 
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I confess I am utterly unable to account for this decision. If 
the result reached by the court was correct, as seems probable, on 
the theory that the will gave the wife a fee with power of aliena- 
tion (implied by the gift over of what was left at her death), 
certainly nothing can be said in defence of the reasoning of the 
court. This is all the more extraordinary, since the opinion is by 
the same learned judge who laid down the law correctly in Glover 
v. Condell. The court’s opinion is based upon the theory that 
the prior devise of a fee necessarily implies full power of aliena- 
tion, and hence is inconsistent with, and repugnant to, the execu- 
tory devise over. This view seems plainly indefensible. Professor 
Gray has shown how conditional limitations of all sorts were at 
first held destructible, like contingent remainders, and how the 
great case of Pells v. Brown,! decided in 1620, established the 
principle, never since then questioned, that an executory devise is 
indestructible by alienation or other act of the first taker.2 The 
court could have learned the law equally well from Kent’s Com- 
mentaries, Fearne on Remainders, or any of the standard works on 
real property, or, for that matter, from the American and English 
Encyclopedia of Law. Thus we find in Kent’s Commentaries, 
vol. 4, p. 270: “Nor can an executory devise or bequest be pre- 
vented or destroyed by any alteration whatsoever, in the estate out 
of which, or subsequently to which, it is limited. The executory 
interest is wholly exempted from the power of the first devisee or 
taker.” The learned chancellor, a few lines before, in pointing 
out the differences between executory devises and remainders, had 
said: “A fee may be limited (by executory devise) after a fee, as 
in the case of devise of land to B in fee, and if he dies without 
issue or before the age of twenty-one, then to C in fee.” We find 
in Fearne on Remainders, p. 418, “it is a rule that an executory 
devise cannot be prevented or destroyed by any alteration what- 
soever in the estate out of which or after which it is limited.” ? 
Page 421, “That executory devises or bequests, in chattels, are 
equally secure as in real estates against the disposition of the first 
devisees or legatees of the preceding or limited interest therein, 
appears, in respect to chattels real, by Manning and Lampett’s 
cases above noticed; in both of which it was resolved, that after 


1 Cro. Jac. 590. 

2 Gray on Perpetuities, secs. 142 e¢ seg.,and 159. The law was established the 
same way as to executory bequests of chattels real as early as 1609 by Manning’s 
case, 8 Co. 94 b. 

8 The case Fearne gives in illustration of his statement is Pells v. Brown, in which, 
as Fearne points out, the first limitation was in fee. 
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the executor had assented to the first devise, it lies not in the 
power of the first devisee to bar him who has the future devise ; 
for he cannot transfer more to another than he has himself,” 
etc., etc. Washburn, Real Property (4th ed. vol. 2, p. 698) reads, 
quoting Watkins on Conveyancing, “an executory devise cannot 
be barred or destroyed by any act of the person taking the pre- 
ceding fee, or conveyance even by feoffment or matter of record.” 
... “An executory devise cannot be prevented or destroyed by 
any alteration whatsoever in the estate (fee) out of which or after 
which it is limited.” In American and English Encyclopedia of 
Law, vol. 20, p. 963 (title Remainders), we find: “ But since such 
interests (exccutory interests) arise independently of the preceding 
estate, they cannot be destroyed or prevented from taking effect 
by any alteration whatever in that estate, and hence the owner of 
a preceding estate in fee simple can do nothing to bar or affect 
the subsequent executory interest.” } 

The amount of authority of decided cases that might be collected 
in support of the foregoing principles would be limited only by the 
patience of the collector. I shall content myself with one case, 
Nightingale v. Burrell.2_ In that case we find the following lan- 
guage: “The essential difference in the quality of the estate, be- 
tween a remainder and an executory devise, is, that the former may 
be barred at the’pleasure of the tenant in tail, by a common recov- 
ery, or, in our state, by a conveyance by deed ; but he who holds by 
force of an executory devise, has an estate above and beyond the 
power and control of the first taker, who cannot alienate or change 
it, or prevent its taking effect, according to the terms of the will, 
upon the happening of the contingency upon which it is limited.” 

The doctrine of Ewing v. Barnes and Lambe v. Drayton simply 
abolishes the most common and characteristic kind of executory 
devise, an executory devise limited to take effect in defeasance of 
a prior devise in fee, —a kind of devise universally recognized as 
perfectly valid, and so recognized even by Chancellor Kent, who 
stood sponsor for the American doctrine of the invalidity of execu- 
tory devises after prior devises in fee with express or implied 
power of alienation.® 

The cases thus far examined develop a confusion in the law 
which is certainly serious and fundamental. But I have by no 
means told the whole story. We have seen how, in Wolfer v. 


1 See 2 Greenl. Cruise, Real Prop. 369; Tiedemann, Real Property, sec. 541. 
2 15 Pick. 104. 
8 4 Kent, Comm. 269; and see 2 Black. Comm. 172. 
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Hemmer,! the court announces adherence to the doctrine of the 
invalidity of an executory devise limited after a prior devise of the 
fee, with absolute power of alienation. Curiously enough we shall 
find a line of cases in which the court holds the exact opposite. In 
Friedman v, Steiner,” the testator devised “all the rest and resi- 
due” of his estate, real and personal, unto his wife, R, “and unto 
her heirs and assigns forever.” “ Provided, however, upon the ex- 
press condition” . . . in case the said R, “after my decease shall 
die intestate and without leaving her surviving lawful issue; .. . 
that then and in such event all the rest and residue of my said 
estate so bequeathed and devised unto her” shall be converted 
into money and paid over to certain specified persons. The lower 
court held that R took a fee simple absolute in certain land which 
passed under the above provisions of the will, with full right to 
alienate in fee simple, and that the devise over operated only upon 
what property might remain undisposed of at her death. Upon 
appeal counsel for those claiming under the devise over insisted 
that R took only a life estate with a power of appointment by 
will. Counsel for R took the position that R had a fee simple 
absolute, and that the devise over was bad as repugnant to the 
fee simple given to R. The Supreme Court held that the lower 
court and both counsel were wrong; that R took a “fee deter- 
minable ;” that she had power to convey or devise a fee simple 
absolute, and that the gift over upon her death intestate and with- 
out heirs of her body her surviving, was good, but would operate 
only upon undisposed-of property. The court professes to recog- 
nize the principle that “conditions that are repugnant to the estate 
to which they are annexed are absolutely void;” but holds that 
the estate granted was not a fee, because inheritance by collateral 
heirs was excluded (sic), and that therefore the gift over was not 
repugnant to the gift to R. The court does not discuss the nature 
of the estate given over in case of the death of R intestate and 
without issue. It refers to it as a “contingent or conditional 
limitation over.’ The court rely upon but a single authority, — 
Kent’s Commentaries. 

I cannot understand how the court arrived at the conclusion 
that R was given full power of alienation (except by will). The 
reasoning of the court on this point seems to proceed upon the 
fallacy above pointed out, into which the court fell in the case of 
Lambe v. Drayton. But if we assume that the court was correct 
in holding that R had full and absolute powers of alienation, it is 


1 144 Ill 554. 2 107 Ill. 125. 
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impossible to reconcile the case with Wolfer v. Hemmer. Both 
cases were cases of a prior devise in fee with a devise in fee over 
to take effect upon the death of the first taker leaving no issue 
her surviving, and in both cases the first taker was given full and 
absolute powers of alienation; yet in the one case (Friedman v. 
Steiner) the devise over was held good, while in the other (Wolfer 
v. Hemmer) it was held bad, The court in Wolfer v. Hemmer 
make no mention of Friedmann v. Steiner, and it might be sup- 
posed that the later case overruled the earlier one, sud silentio. 
But no! in the recent case of Koeffler v. Koeffler,! we find the 
case of Friedman v. Steiner followed and approved to the fullest 
extent. The case of Koeffler v. Koeffler was a case of a bequest 
of real and personal property to a son in fee with a bequest over 
in case the son should die under the age of twenty-five, or over 
that age, leaving no issue him surviving, wth full and express 
powers of alienation in the son on reaching twenty-five. The 
court, on the authority chiefly of Friedman v. Steiner, held that 
the gift to the son was a “fee determinable,” and that the bequest 
over was perfectly valid, and carried the residue (both real and 
personal) not disposed of by the son. The case of Wolfer v. 
Hemmer was not mentioned. As the court does not profess to 
distinguish Wolfer v. Hemmer from Friedman v. Steiner, it is 
not easy to guess what distinction, if any, the court had in its 
mind, or how it would attempt to justify or reconcile these two 
lines of decisions. In the case of Friedman v. Steiner, and other 
cases following it, the court have a great deal to say about a “fee 
determinable.” Apparently the court are of opinion that while an 
estate cannot be limited after a fee simple with powers of aliena- 
tion by way of executory devise, this may be done where the prior 
estate is not a fee, but a fee determinable. Our court has held 
that a remainder in fee after a life estate, with full power of aliena- 
tion, is good,? and the court in Friedman v. Steiner apparently 
thought the doctrine of repugnancy would apply only where the 
prior fee was a full fee simple. But the slightest examination 
shows the utter futility of the attempted distinction. The notion 
of a fee determinable is derived by the court straight from Kent’s 
Commentaries. Kent® mentions two kinds of determinable fees. 
The first kind is where the happening of the contingency merely 
cuts short the fee simple estate, as “a limitation to a man and his 


1 185 Ill. 261. 
2 Hamlin v. United States Express Co. 107 Ill. 443. 
8 4 Comm. 9. 
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heirs so long as A shall have heirs of his body . . . or till the 
marriage of B, or so long as St. Paul’s Church shall stand.” The 
second kind is where the contingency which cuts short the prior 
fee also gives rise to a new estate. Kent expressly says, “ ad/ fees 
liable to be defeated by an executory devise are determinable fees.” 
It is perfectly evident that the kind of “determinable fee” the 
court had before it in Friedman v. Steiner, Koeffler v. Koeffler, 
and similar cases, was a fee “liable to be defeated by an executory 
devise.” In Summers v. Smith,! the court expressly held the gift 
after a “fee determinable” of precisely the same character as that 
in Friedman v. Steiner, to be an executory devise, and sustained it 
as such. Consequently, by denominating the prior estate a “fee 


_ determinable,” the court does not advance a step toward a correct 


decision of the case, which will depend upon the principles govern- 
ing executory devises. 

Friedman v. Steiner professes to proceed upon the authority 
of certain passages in Kent’s Commentaries. But it requires only 
a casual examination of that famous work to develop the utter 
inconsistency of the case in question with the principles laid down 
in the great commentary. The very passage of the commentaries 
in which Kent states the doctrine of the repugnancy of an execu- 
tory devise to a prior devise in fee, with full powers of alienation, 
illustrates that doctrine by the example of a devise of the identical 
kind found in Friedmann v, Steiner. He says in the passage here- 
tofore quoted, “If, therefore, there be an absolute power of dis- 
position given by the will to the first taker, as if an estate be 
devised to A in fee, and if he dies possessed of the property without 
lawful issue, the remainder over, . . . the remainder over is void” 
by way of executory devise, “because inconsistent with the abso- 
lute estate or power of disposition expressly given, or necessarily 
implied by the will,” etc., etc.? 

The law in Illinois can be summed up as follows: A devise to 
A and his heirs ; but if A shall die leaving no issue him surviving 
then to B and his heirs. (a) The devise over to B is void as 
“clearly inconsistent” with the prior devise to A.2 (b) The 
devise over is good as an executory devise.* 


1 127 Ill. 645. 

2 4 Kent, Comm. 270. 

8 Ewing v. Barnes, 156 Ill. 61; Silva v, Hopkinson, 158 Ill. 386. And see Lambe 
v. Drayton, 182 Ill. 110. 

* Ackless v. Seekright, Breese, 76; Wolfer v. Hemmer, 144 Ill. 554; Glover v. 
Condell, 163 Ill. 566; Strain v. Sweeny, 163 Ill. 603. 
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A devise to A and his heirs, with full power to alienate in fee 
simple absolute, and, in case A shall die leaving no issue him sur- 
viving, the undisposed of portion to B and his heirs. (a) The 
devise over is bad as repugnant to the prior devise! (b) The 
prior devise to A is a “fee determinable,” and the gift over to B 
is perfectly good, and carries the undisposed of residue.” 

Louis M. Greeley. 


CHICAGO, September 24, 1900. 


1 Wolfer v. Hemmer, 144 Ill. 554; Burton v. Gagnon, 180 Ill. 345. 

2 Friedman v. Steiner, 107 Ill. 125; Summers v. Smith, 127 Ill. 645; Koeffler v. 
Koeffler, 185 Ill. 261. 

Note the very close parallelism between the facts in Friedman vz. Steiner, 107 IIl. 
125, and Burton v. Gagnon, 180 IIl. 345, which were decided opposite ways. 

Mr. Lessing Rosenthal, of the Chicago bar, has preceded me in criticism of many 
of the Illinois cases criticised in this article. 28 Chicago Legal News, p. 257. 
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RETROACTIVE LAWS AND THE FIFTH AMENDMENT. — Retroactive laws 
are not necessarily unconstitutional, since the constitutional prohibition 
against ex post facto laws is confined to criminal cases. Calder v. Bull, 
3 Dall. 386. A retroactive law may be attacked as impairing the obliga- 
tion of contracts. Butas this clause of the constitution applies only to 
state legislation, Mitchell v. Clark, 110 U. S. 633, 643, Congress may 
pass a retroactive law as to civil cases, provided that the prohibition of 
the Fifth Amendment, that no person shall “ be deprived of life, liberty, 
or property without due process of law,” is not infringed. A recent case 
presents a very close question as to how far such an act of Congress may 
go. vans-Snider-Buell Co. v. McFadden, 105 Fed. Rep. 293 (C. C. A., 
Eighth Cir.). A mortgage on cattle in Indian Territory had been exe- 
cuted by a non-resident, and recorded in the county where the cattle 
were. Finding the mortgage on record a creditor of the mortgagor 
attached the cattle, and got judgment against the mortgagor. By the 
laws of Indian Territory, which Congress had adopted from Arkansas, 
the mortgage, not being recorded where the mortgagor resided, was of 
no effect against subsequent incumbrancers even if they had notice. The 
mortgagee nevertheless intervened, and his claim was still before the 
courts, when Congress passed a statute validating all such mortgages 
“heretofore executed.” The court held that this statute was constitu- 
tional as against this attaching creditor, and decided in favor of the mort- 
gagee, although it was admitted that the mortgagee could not have pre- 
vailed under the law of Indian Territory as it previously existed. 

This decision might be placed either on the ground that the attaching 
creditor who had judgment was not deprived of any property, or on the 
ground that there was “due process of law.” As to the first ground, it 
has been held that an attaching creditor before judgment has property 


$$$ $$ $$ 
\ 
4 
4 
| 


NOTES. 607 


rights in the articles attached. Hannahs v. Felt, 15 Iowa, 141. There is 
authority, however, contra. Freiberg v. Singer,go Wis. 608. But after an 
attaching creditor has got judgment he has virtually a mortgage given him 
by law ; and it would appear, therefore, that he then has a legal property 
right in the attached goods. This seems to be presupposed in the decision 
that state exemption laws undertaking to cut off existing attachments after 
judgment are unconstitutional as impairing the obligation of contracts. 
Gunn v. Barry, 15 Wall. 610. But, although there was, therefore, a de- 
ptivation of property in a strict sense of the term, the principal case 
may well be supported on the second ground. “ Due process of law” is 
an historic phrase equivalent to “ the law of the land,” and prevents only 
an arbitrary exercise of legislative power. Bank of Columbiav. Okely, 4 
Wheat. 235, 244. See Cooley, Const. Lim. 6th ed. 431. Much may be 
done by a legislature to cure defects of form in past transactions in order 
to bring about equitable results. Campbell v. Holt, 115 U.S. 620; Mechan- 
ics, etc. Savings Bank v. Allen, 28 Conn. 97. Although the attaching 
creditor has a legal property right, yet it is difficult to say that it is arbi- 
trary to prevent him from enforcing it against a mortgage of which he 
had notice. The argument of the court, “that there is no such thing as 
a vested right to do wrong,” seems to amount to very much the same 
thing. Foster v. Essex Bank, 16 Mass. 245, 273- It may well be doubted 
whether this act of Congress would not be unconstitutional, as against 
an attaching creditor without notice of the mortgage. Walliamson v. N. 
J., ete. R. Co., 29 N. J. Eq. 311, 333 (semble). But since in the principal 
case there was such notice, the effect of the act here would seem not to 
have been arbitrary, and therefore not within the prohibition of the Fifth 
Amendment. 

It should not be overlooked, however, that in order to reach a con- 
trary result, it must also be maintained that Congress is constitutionally 
bound by the amendments in governing the territories. Nevertheless, 
since the case may be supported on other grounds, the court’s failure to 
discuss the point seems appropriate, in view of the fact that at the time 
of the decision light on that question was soon to be expected from the 
Supreme Court of the United States. 


EXTRADITION IN THE ABSENCE OF TREATIES. — Before extradition 
treaties were as common as at present, the question was important 
whether the President had power to extradite a criminal to a country 
with which there was no treaty. There has been but one case where the 
President exercised the power, and the action was so hastily completed 
that its legality was not brought before the courts. Arguelle’s Case, Dana’s 
Wheaton, § 115, note 73. To support the power of the President so 
to act, it seems necessary to adopt the view that since the United States 
is a sovereign nation, all powers usually belonging to sovereigns adhere 
to the federal government, unless by the constitution reserved to the 
states or to the people. This principle, however, is at least open to the 
objection that the federal government is not the sovereign of the United 
States, and that the delegation of a particular power or function to any 
department of the government is not lightly presumed. For “the gov- 
ernment of the United States can claim no powers which are not granted 
to it by the constitution ; and the powers actually granted must be such 
as are expressly given or given by necessary implication.” Marshall, 
C. J., in Martin v. Hunter's Lessee, 1 Wheat. 304, 326. 
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Moreover, the rule that the President has no power, as well as no 
duty, to surrender a fugitive in the absence of a treaty of extradition, 
has been generally accepted. 2x parte M’Cabe, 46 Fed. Rep. 363; 
Spear, Extradition, 13; Wharton, International Law Digest, § 268; 
Washburn’s Case, 4 Johns. Ch. Rep. 106 (semble, contra). 

The question whether Congress has this power has never been con- 
sidered to any extent, since, until recently, Congress has not attempted 
to regulate or provide for extradition except to countries having extradi- 
tion treaties with the United States. As extradition is essentially an 
executive function, the power of extraditing in the absence of treaties, if 
existing, would most naturally seem to appertain to the executive, and 
the only way in which to support the right of Congress so to provide for 
extradition appears to be the broad ground that Congress has pewer to 
pass any law not prohibited by the constitution. It may be that it is 
“desirable to adopt a principle that will sustain the power in question 
either in the President or in Congress ; but any principle that will reach 
this result is hardly consistent with the former rule of constitutional con- 
struction that the federal government is one of delegated powers only. 

If Congress has this power, the Supreme Court has recently missed an 
opportunity of recognizing its existence. JVeeley v. Henkel, 21 Sup. Ct. 
Rep. 302. The court affirmed the judgment of the lower court in deny- 
ing the application for a writ of habeas corpus made by Neeley, who was 
detained pending extradition to Cuba under the provisions of the act of 
June 6, 1900, providing for the extradition of criminals in certain cases 
“to foreign countries or territories . . . occupied by or under the control 
of the United States.” 31 Stat. 657, ch. 793. The constitutionality of 
this act was upheld upon the ground that it was a proper means of 
carrying out the duty assumed by the United States in the treaty of 
Paris, to “discharge the obligations that may under international law 
result from the fact of its occupation, for the protection of life and pro- 
perty.” 30 Stat. 1755. The case is probably correctly decided, upon 
the grounds intimated by the court. But the question of the power of 
Congress to pass such a statute in the absence of a treaty obligation is 
expressly left undecided ; the determination of that question must await 
an attempt to extradite to a country occupied by the United States during 
a future war, or, since the obligation of the treaty does not extend to 
Porto Rico or the Philippines, an attempt to extradite to those islands, 
should they be considered a “foreign country or territory” within the 
meaning of the act. 


RECOGNITION OF TRUSTEES AT Law. —A trustee in his representative 
capacity, as distinguished from his personal capacity, unlike an executor, 
has never been recognized as a separate person by the common law. Yet 
the possibility of such a recognition arising was suggested by a recent 
case. Parmenter v. Barstow, 47 Atl. Rep. 365 (R.1.). The plaintiff 
brought action against the defendant “as trustee,” alleging that, owing 
to the negligence of a stone-cutter employed on the trust property, her 
eye had been put out by a piece of flying stone. The court held that, if 
the defendant was liable, it was in his personal, not in his representative 
capacity, and on this ground sustained a demurrer. Although no situa- 
tion is mentioned in which judgment ought properly to be given out of the 
trust estate against the trustee as such, to be levied on the trust estate, 
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yet the decision clearly recognizes the possibility of such a judgment, if 
a proper case should come before the court, as otherwise the addition of 
the word trustee to the defendant’s name, would be mere surplusage, and 
no ground for demurrer. The case follows a New York decision. Xeat- 
ing v. Stevenson, 24 N. Y. App. Div. 604. But other American decisions 
arecontra. Odd Fellows Hall Asso. v. McAllister, 153 Mass. 292 ; Black- 
stone Nat. Bank v. Lane, 13 Atl. Rep. 683 (Me.); Sass v. Hirschfield, 56 
S. W. Rep. 941 (Tex. Civ. App.). 

It may be argued that the error in the principal case is merely an 
unimportant one of pleading. But at the present day certain causes tend 
strongly to make the courts recognize trustees in their representative 
capacity, so that any error is dangerous which suggests the propriety 
of such recognition. In the first place the courts enter judgment against 
receivers as such. The true ground for this is that receivers are mere 
officers of the court of equity. The court has title to the property, and 
without its consent no suit can be brought against them. Thus they differ 
fundamentally from trustees who, having title, come under any ltability 
resulting from its possession. Yet receivers have been called quasi-trus- 
tees, and their liability placed by some courts on the same footing as that 
of ordinary trustees. Campv. Barney, 4 Hun, 373. Asa result, it has 
been sometimes felt that if judgment may be entered against a receiver 
as such, it ought to be entered against a trustee in a similar manner. In 
the second place, there are two instances in which creditors of trustees 
may reach the trust estate directly. Creditors of an insolvent trustee, 
who has a right to pay his indebtedness out of the trust property, may 
now, in many instances, reach such property itself in equity. 14 Har- 
VARD Law REvIEw, 67. Likewise it has become common for a trustee to 
enter into obligations expressly stipulating that he shall not be personally 
liable, and that creditors must look solely to the trust estate. In such 
cases an equitable lien on the estate has been sometimes allowed under 
proper circumstances. JVoyes v. Blakeman,6 N.Y.567. These decisions, 
since they permit the creditor to look to the trust property rather than to 
the trustee for his security, are likely to strengthen the notion that the 
latter may have a position before the law in his representative capacity. 

As the law of trustees has grown up solely under equity jurisdiction, 
the consequences of recognizing trustees at law would, if logically carried 
out, be far reaching. It would result, of course, that whenever the trus- 
tee was liable as such, he could not be personally liable, as necessarily | 
but a single liability would be incurred either in the one capacity or the } 
other. The greatest care in examining trust property would, therefore, 
have to be exercised by those dealing with trustees. It would likewise 
result that a trustee could not pass a good title to a dona fide purchaser 
for value, for, if he held title only in his representative capacity, he could 
not pass it in his personal capacity. Such fundamental changes as these, 
if ever thought advisable, ought only to be the results of legislation, and 
clearly could not have been contemplated by the court in the principal 
case. 


VacaTING SENTENCE IMPOSED UNDER PLEA or Gui_ty.— A rather un- 
usual situation was presented in a recent case in Illinois. People v. 
Arkins (Criminal Ct., Cook Co.), 33 Chicago Legal News, 192. The de- 
fendant, on being arraigned under an indictment charging him with having 
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received stolen goods knowing them to be stolen, pleaded guilty, and was 
sentenced to the penitentiary. Subsequently he moved the court to 
vacate the sentence, and to grant him leave to withdraw his plea of guilty 
and to enter a plea of not guilty. It was proved that he had always pro- 
tested his innocence, and had entered the plea of guilty only on the as- 
surance of the prosecuting witness that the judge would at once discharge 
him. The court said that the plea of guilty was to be treated as a con- 
fession, and that being induced by hope of favor it would be set aside. | 
In so far as the opinion is based on the ground that a plea of guilty is 
to be governed by the rules applicable to confessions of guilt, the court 
seems to have confused matters of evidence with matters of pleading. It 
is true that a plea of guilty does presumably involve an acknowledgment 
of guilt, but it is in its nature so different from an ordinary confession 
that the two cannot be treated on the same basis. A confession is an 


admission of guilt which is to be used with probative force in determining 


the issue raised by the plea of not guilty. It is an item of evidence which 
may be overwhelmed by contrary evidence. But a plea of guilty is final ; 
it does away with a trial, and is practically the same as a default in civil 
proceedings. It is evident that the question of allowing a withdrawal of 
the plea of guilty cannot with any fairness to the accused be settled within 
the technical rules concerning the introduction of confessions in evidence. 
This was partially recognized in the opinion in the principal case, where 
the promise of favor was made by the prosecuting witness, and not by 
any Officer in authority, so that a confession under the circumstances 
would have been admissible. 

The result reached in the case, however, is clearly correct, but the 
decision should have been rested on broader principles of criminal pro- 
cedure. A plea of guilty, doing away with all need of proof of the crime, 
should be received with great caution, and only when the court is satisfied 
that the accused understands the situation and is acting voluntarily. 
Com. v. Battis, 1 Mass. 95. When it has once been entered, it lies en- 
tirely within the discretion of the court to grant permission to withdraw © 
it. If the motion is made before judgment is pronounced, and is based 
on reasonable grounds, there is little difficulty in securing leave to change 
the plea. And although it has been thought that after judgment the plea 
must stand, Reg. v. Se//; 9 Car. & P. 346, this is opposed to the more 
general practice in cases where the sentence appears unjust to the ac- 
cused. Thus, where the defendant, a foreigner, pleaded guilty without 
understanding the nature of the proceedings, the sentence was vacated, 
and “not guilty” entered. Gardner v. People, 106 Ill. 76. The same 
course was adopted where guilty was pleaded to save the prisoner from 
the fury of a mob, Sanders v. State, 85 Ind. 318, and where the defendant 
was induced to plead guilty by the promise of a lesser punishment than 
that which was later imposed. State v. Stephens, 71 Mo. 535. Even 
when the accused had actually spent seven years in prison under such a 
sentence, he was allowed a new trial. State v. Calhoun, 50 Kan. 523. 
On the other hand, when the plea was freely and understandingly en- 
tered, the court will not generally set asidea sentence. Peoplev. Lennox, 
67 Cal. 113. And since the question of permitting a withdrawal of the 
plea is addressed entirely to the discretion of the trial court, refusal to 
grant the request is not a ground for reversal by an appellate court, 
Conover v. State, 86 Ind. 99, unless there has been a clear “ abuse of dis- 
cretion.” Myers v. State, 115 Ind. 554. In some states, however, the 
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defendant has, by statute, a right to. withdraw the plea in all cases. 
People v. Richmond, 57 Mich. 399. Apart from such enactments, the 
question should be treated in a broad manner, unhampered by technical 
rules. On the one hand, the court must see that substantial justice is 
done to the defendant ; on the other, it cannot allow a precedent by which 
an accused, fully understanding his situation, can plead guilty in the hope 
of judicial clemency, and then claim the right to withdraw his plea if the 
sentence is severe. 


BILLS OF PEACE TO ENJOIN TorT Actions.— The old conception of 
a bill of peace brought by several plaintiffs or against several defendants, 
requiring community of interest in the subject-matter among the persons 
joined, was long ago outgrown. Mayor of York v. Pilkington, 2 Atk. 
302. Whether in the cases departing from the early rule the bill is pro- 
perly called a bill of peace or a bill in the nature of a bill of peace, there 
is an overwhelming number of decisions in which the only community of 
interest was in the questions of law and fact involved and the relief sought. 
Pomeroy, Eq. Jur. 2d ed. §§ 261, note, 269. One court, however, has 
vigorously maintained that all these cases disclosed some recognized 
ground of equity jurisdiction other than the prevention of multiplicity of 
action, which is the basis of a bill of peace. 77ibette v. J/linois, etc. R. R. 
Co., 70 Miss. 882. A Tennessee case recently decided is in line with this 
opinion. Several actions for nuisance had been begun against a mining 
company which brought a bill to enjoin them on the ground that certain 
facts alleged constituted a common legal defence against all. The lower 
court dimissed the bill except as against three defendants who waived 
objection to the jurisdiction. No appeal was taken on this point, but 
the upper court indicated its approval of the position taken. Ducktown 
Sulphur, etc. Co. v. Barnes, 60 S. W. Rep. 593. The facts in Zribette v. 
R. R. Co., supra, were similar and the decision the same. It seems hardly 
possible to sustain the narrow view of bills of peace which these two cases 
take. The only other case exactly parallel which has been found reaches 
the opposite result. Guess v. Stone Mt., etc. Ry. Co., 67 Ga. 215. It is 
difficult to see any ground of equity jurisdiction in Mayor of York v. Pil- 
kington, supra, except the identity of the question on which the several 
controversies turned. Other leading English and American cases are 
rested in the opinions solely on this ground. Sheffield Waterworks v. Yeo- 
mans, L. R. 2 Ch. App. 8. In the United States there is aclass of cases, 
explainable only by the same principle, and supported by the weight of 
authority, in which several persons are allowed to bring a bill for an 
injunction against the collection of an illegal tax. Carlton v. Newman, 
77 Me. 408. The contrary decisions in the tax cases rest on a ground 
foreign to this discussion. On principle the prevention of multiplicity of. 
action seems a ground amply sufficient to support the jurisdiction in 
cases like the principal case, and no satisfactory reason has been found 
for restricting the scope of a just, convenient, and practical remedy. 

The present case directly decides another interesting question. As 
between the plaintiff and those defendants who waived objection to 
the jurisdiction, the court decided that the alleged defence to the actions 
at law was not made out, and sustained a decree awarding to the 
three defendants damages for the nuisance. To this there are two ob- 
jections, When the alleged common defence, which is the basis of the 
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bill, breaks down, the only ground on which the plaintiff is entitled to 
maintain a suit in equity or secure an injunction has failed, and the pre- 
liminary injunction should be dissolved, the bill dismissed, and the actions 
at law allowed to proceed. Storrs v. Pensacola, etc. R. R. Co., 29 Fla. 617, 
634. Otherwise a defendant in numerous actions arising out of the same 
facts could always transfer the trial of the cases to a court of equity by 
making the allegations of his bill sufficiently strong. If it be said that 
this is an objection which only the defendants may make, and which they 
may waive, we are met by the established rule, subject to a few well de- 
fined exceptions not here in point, that affirmative relief can be given to a 
defendant in equity only ona cross-bill. Adams v. Beideman, 33 N. J. Eq. 
77. And though statutes in Tennessee and other states allow the answer 
to serve as a cross-bill, they do not alter the further rule that affirmative 
relief prayed in a cross-bill must be equitable relief. Zautz v. Gordon, 
28 Fed. Rep. 264. ‘The relief given in the principal case was purely legal, 
and should not have been granted. 


JURISDICTION IN HaBeas Corpus PRocEEDINGS.—In a recent New 
York case a question arose as to the power of the court to issue a writ of 
habeas corpus, where the prisoner had been removed beyond its jurisdic- 
tion. Strangely enough, with the single exception of an elaborate dis- 
cussion by an equally divided court, in a Michigan case, the point has 
received but slight consideration. Jn re Jackson, 15 Mich. 417. There 
is, however, some American authority each way upon the subject. Jn re 
Larson, 31 Hun, 539; Aévers v. Mitchell, 57 lowa, 193. Inthe principal 
case, the defendant, a New York charitable institution, had been intrusted 
with a child and had bound it out to service in Illinois. The father 
sued out a writ of Aabeas corpus in New York to compel the defendant to 
produce the child. The writ was dismissed on the ground that it did not 
appear that the defendant had any control over the child. People v. WV. 
Y: Juvenile Asylum, 68 N.Y. Supp. 279. The court unanimously agreed 
that the fact that the restraint was being exercised in a foreign jurisdiction 
would not of itself deprive the court of its jurisdiction. The minority 
went further, and held that, to excuse itself, the defendant must show 
that it was absolutely impossible for it in any way to obtain the child. 
This view is substantially the one adopted in the modern English cases. 
Queen v. Barnardo, 24 Q. B. Div. 283. 

An examination of the history and principles of the writ does not con- 
firm the court’s position. When first the writ was allowed to a father 
who had been deprived of his child, its operation was confined within 
narrow limits. Only when the child was not sui juris would the court 
deliver it over to its father or to any one else. Otherwise, the child was 
merely released and allowed to go where it pleased ; it was even allowed 
to return to the defendant. ex v. Delaval, 3 Burr. 1436. The writ was 
regarded as a prerogative writ, issued on behalf of the sovereign, to in- 
quire into the imprisonment of a subject. Its aim was to remedy a pub- 
lic grievance, and only indirectly to benefit the one who obtained the writ. 
Obviously, then, the question for the court was not whether a father was 
deprived of his child, but whether a person was subjected to improper 
restraint within its limits. A subject may have been kidnapped in the 
state, but the injury to the state ended when its border line was passed. 
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A writ of habeas corpus never could be used to punish a defendant for 
improperly seizing a citizen or for illegally deporting him from the state. 
The defendant may remain within its limits, but it is the presence of the 
wrong, not the wrongdoer, which gives the jurisdiction. /n re Jackson, 
supra. ‘This result would not weaken the safeguards of personal liberty. 
A writ of habeas corpus will always issue in the state where the actual 
restraint is being exercised. If the child is secreted, the common law 
remedy was by means of a writ de homine replegiando, a writ not obsolete 
in Massachusetts at least. It is true that in some states this writ is abol- 
ished, but such a lack of foresight does not justify an improper extension 
of the writ of Aabeas corpus to serve both purposes. Accordingly, while 
the result of the principal case is correct, it is to be regretted that the 
court did not take the opportunity presented firmly to establish the better 
view which formerly prevailed in New York. Jn re Larson, supra. 


SPECIFIC PERFORMANCE OF ALTERNATIVE ConTRACTS.—A late and 
somewhat curious decision of the Supreme Court of Mississippi grants 
specific performance of a contract, which the court apparently interprets 
as a true alternative contract, either to convey a certain lot of land or to 
pay a definite sum of money. Phillips v. Cornelius, 28 So. Rep. 871. It 
is said that as the defendant in the suit had refused to perform either 
alternative, the right of election passed to the plaintiff, who could insist 
on a conveyance of the land. The court invoke the rule that in contracts 
where a debtor is bound in an alternative obligation to do one of two 
things, he has the choice of doing one or the other until the time of pay- 
ment, or until demand, where no time of performance has been agreed 
on ; and upon the failure of the person thus having the option to elect in 
proper time, the right of election passes to the opposite party. Corbin 
v. Hairbanks, 56 Vt.538. The citations given in support of this rule lend 
it a certain plausibility, but are in no way conclusive, and it is impossible 
on principle to assent to such a proposition. In alternative contracts*it 
is a general rule that the damages in case of a breach are the value of 
the least beneficial alternative, whereas if the right of election passed to 
the plaintiff it would follow that he could choose the more valuable. 
1 Sedgwick, Damages, § 421. There is but one line of cases that seems 
inconsistent with this view. In notes where the promisor has the option 
to pay in money, or in a certain number of specific articles, if he does 
not exercise that option before the day of payment, it is said that the 
promisee is entitled tothe money. Roderts v. Beatty, 21 Am. Dec. 410, note, 
p. 422. The cases, however, may be explained on the ground that the 
amount of money mentioned in the note is in the nature of a stipulation 
for liquidated damages. In Corbin v. Fairbanks, supra, the court flatly 
say that the right of election in an alternative contract passes to the plain- 
tiff on the defendant’s default, but it is to be noted that the plaintiff in 
that case was seeking to recover money, and the court presumably 
regarded that alternative as a liquidation of the damages. A distinction 
must be drawn between a contract to convey land, or to pay a certain 
sum of money as liquidated damages, and a purely alternative contract. 
A purely alternative contract must not only be alternative in form, but it 
must appear that the parties intended that the promisor could satisfy his 
promise equally well by performing = branch. Where such an inten- 
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tion is apparent there seems no ground for allowing a specific perform- 
ance of either alternative. Frye, Specific Performance, 3d ed. § 153. 

In the principal case, however, the contract as set forth in the memo- 
randum might be interpreted as an agreement to convey land, or, in case 
of failure, to pay a certain sum of money. The question is therefore 
raised as to whether or not equity will specifically enforce the perform- 
ance of a contract in which liquidated damages are agreed upon. The 
fact that the stipulated sum can be recovered at law should not of itself 
be a bar to proceeding in equity. The promisor does not acquire the 
right to break his contract on tender of the money, or, in other words, 
such an agreement is not truly alternative. Under such circumstances, 
_ accordingly, specific performance has been allowed. Crane v. Peer, 43 
N. J. Eq. 553; JVational Provincial Bank v. Marshall, 40 Ch. D. 112. It 
would seem, therefore, that the decision in the principal case may be 
supported, although the language of the court is wholly unjustifiable and 
misleading. 


Contracts IN RESTRAINT OF MARRIAGE. — Restrictions on marriage 
are regarded as against public interest, and consequently agreements 
operating in general restraint of marriage are held to be illegal. In a 
recent Ohio case, the plaintiff had contracted to serve the defendant’s 
testator as housekeeper as long as he should live, and not to marry 
during that time, and the question arose as to whether or not the whole 
contract was rendered illegal, so as to bar the plaintiff’s recovery, although 
in fact she had not married, and had faithfully performed her services 
as housekeeper. ing v. King,59 N.E. Rep.111. It may be stated as a 
broad rule that a consideration void in part will support a promise, while 
a consideration partially illegal or contra bonos mores will not. King v. 
Sears, 2 Cromp. M. & R. 48; Leake on Contracts, 3d ed. p. 677. In 
the principal case the court argue that, as it is lawful for one not to 
marry, it is lawful for one to promise not to marry, and consequently the 
consideration being merely void in part, the case comes under the doc- 
trine of Xing v. Sears, supra. Similar reasoning might be applied to the 
analogous cases of contracts, in which a covenant in restraint of trade 
forms a part of the consideration. Courts hold, however, that such a 
covenant is not merely an insufficient or invalid consideration, but a 
vicious one, that renders the whole contract illegal. Bishop v. Palmer, 
146 Mass. 469. Whether a promise for a money consideration not to 
marry or not to trade be called illegal, or simply void, is a matter of ter- 
minology. Such a promise is certainly contrary to the spirit of the law, 
and it is entirely a question of policy whether or not it should vitiate the 
transaction of which it forms a part. 

Even admitting for the moment that the contract in the principal case 
was illegal, it might still be urged that the plaintiff was entitled to recover 
for her services as housekeeper. Leake on Contracts, 3d ed. p. 635; 
Duval v. Wellman, 124 N. Y. 156. In the above cited case a widow, who 
had advanced money under a marriage brokerage contract, admittedly 
illegal, was allowed to recover, the court holding that two parties may 
concur in an illegal act and yet not be zm pari delicto. It would seem, 
however, inconsistent in the principal case to pronounce the transaction 
as a whole illegal, and yet allow the plaintiff to recover the very amount 
that she would obtain under the contract if deemed valid. Although, in 
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general, agreements in restraint of marriage are invalid, there is a limita- 
tion to the rule that must be observed. Of necessity there are many 
contracts that restrict marriage incidentally, owing to the nature of the 
services performed. A good test as to whether a contract should be 
deemed illegal as a whole may be taken from analogous cases in the law 
of property. Where, under a will, there is a condition that the property 
be forfeited on the legatee’s marrying, the condition is void. Mor/ey v. 
Reynoldson, 2 Hare, 570. Where, however, a devise is made to be for- 
feited on the devisee’s marrying, if it appear that the object of the devise 
is to provide for the devisee while single, and not to restrict his mar- 
riage, the devise is valid, even though the devisee may be induced to 
remain single in order to enjoy the benefits of the property. Arthur v. 
Cole, 56 Md. 100. In the principal case, the court regarded the services 
of housekeeper as the main engagement, and the promise not to marry 
as merely incident thereto. The object of the transaction was not to 
restrict marriage in any way, but to have the services performed by a 
single woman. The court held that such a transaction was valid and 
enforceable, and though in a dictum the court perhaps goes too far in 
saying it was immaterial whether the plaintiff married or not, the deci- 
sion, it would seem, reaches a correct result. See 12 HARVARD Law 
REVIEW, 424. 


DousLE INHERITANCE TaxEs.—In these days of expensive wars of 
colonization, and consequent increased taxation, the way of the legatee is 
hard. Succession taxes are both heavy and rigidly enforced. But the 
most conspicuous instance of exacting the uttermost possible farthing 
from a beneficiary under a will is to be found in a recent English case. 
A father devised certain freehold estates to his son. The son died in 
the lifetime of his father, leaving issue which survived the father, and 
devising his property to trustees upon certain trusts. Section 33 of the 
Wills Act provides that where property is devised to a child of the testa- 
tor, who dies in the testator’s lifetime, leaving issue which survives the 
testator, such devise “ shall not lapse, but shall take effect as if the death 
of such person had happened immediately after the death of the testator.” 
The Finance Act, 57 and 58 Vict. c. 30, secs, 1 and 2, enacts that an 
estate duty shall be levied on all property passing at a person’s death, of 
which,the deceased was at the time of his death competent to dispose. 
The crown collected an inheritance tax from the father’s estate, and then 
claimed a further tax on the same property from the executors of the son. 
The court held that the effect of section 33 of the Wills Act was to pass 
the real estate to the child in fee, to devolve as part of his property, and 
consequently that it was subject to a second inheritance tax from his 
executors. Re Scott (deceased), 83 L. T. Rep. 613. 

It has been forcibly contended that the effect of section 33 of the Wills 
Act is not a fictitious projection forward of life or postponement of death 
on the part of the devisee, but that the statute must be construed with 
its object in mind — to do for a testator what he himself would have done 
had he thought of the contingency that has arisen. 1 Underhill, Wills, 
454. It is extremely probable that the framers of the act never contem- 
plated that it would have any such effect as that given to it by the con- 
struction adopted in the principal case — which, indeed, if pressed to its 
logical conclusion, might produce the absurdity of a constructive bigamy, 
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to say nothing of a constructive murder. Ze Scott, [1900] 1 Q. B. 372, 
382. Nevertheless this construction is supported by several earlier cases. 
Lxecutors of Perry v. The Queen, L. R. 4 Ex. 27 ; Zager v. Furnival, 17 
Ch. D. 115. And it is extremely difficult to overcome the obstacle raised 
by the express provision of the statute that the devise shall take effect 
as if the death of the devisee “ had happened immediately after the death 
of the testator.” Possibly, had the question not been prejudiced by these 
earlier cases, more consideration might have been given to the argument 
of the counsel for the executors that.the true effect would be given to the 
act, not by creating a fiction, but by causing the child’s will to be read as 
part of the father’s, supported as this contention is by the mode adopted 
in the United States of construing similar sections of the state acts. 
Suydam v. Vorhees, 43 Atl. Rep. 4 (N. J.); Mewdold v. Pritchett, 2 Whar. 
Pa. 46. It is true that the American statutes are not phrased in precisely 
the same terms as the English act — generally, indeed, expressly provid- 
ing that the issue of the devisee shall take the estate devised, Conn. Gen. 
Stat. 1875, tit. 18, ch. 11, p. 370, or, as in Pennsylvania, that such devise 
“shall be good and available in favor of such surviving issue” of the 
devisee, “with like effect as if such devisee had survived the testator.” 
Bright. Purd, Digest, 1700-1872, vol. 2, p. 1476. ‘The American courts 
contend that to hold that the original devisee took an interest would 
entirely defeat the objects for which these sections were inserted — 
namely to benefit the more remote descendants of the testator, and not 
to give scope to the caprices of the devisee by a distribution under his 
will, or to provide for the payment of his creditors. 

The precise question of the principal case probably would not arise 
in New York or in several other States where the inheritance tax is 
expressly levied on the property of which a party dies “seised or pos- 
sessed.” N. Y. Laws of 1887, ch. 713, §1._ In Massachusetts and possibly 
in a majority of the States, however, the statute imposes the tax generally 
on all property “ which shall pass by will or by the laws of the Common- 
wealth regulating intestate succession,” and is thus substantially similar 
to the English Act. Mass. Laws of 1891, chap. 425. 


THE PROTECTION OF THE STATE House aT Boston. — The statute 
of 1899, enacted with the object of protecting the State House at Boston 
from the encroachments of high buildings, has recently been passed upon 
by the Supreme Court of Massachusetts. The act provided that all 
buildings within a small district west of the State House should be lim- 
ited to the height of seventy feet, and that, in so far as the act or pro- 
ceedings to enforce it might deprive any person of rights existing under 
the Constitution, compensation should be recoverable by petition. Mass. 
Laws of 1899, c. 457. On petition by several owners of land affected to 
have the amount of their damages assessed, a demurrer was interposed 
by the state, the attorney-general contending that the statute was a valid 
exercise of the police power, and hence that no constitutional right was 
infringed so as to give the petitioners a claim for compensation. The 
court, however, speaking through Chief Justice Holmes, overruled the 
demurrer. They held that the statute could not be construed as a legisla- 
tive adjudication that the public welfare required that this property should 
be so restricted without compensation in the exercise of the police power, 
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and that consequently there was a deprival of rights under the Constitu- 
tion for which compensation was recoverable. In explanation of this con- 
struction the court said that in such an extreme case as this, the purpose 
of the act being one of luxury rather than of necessity, the legislature 
would have stated more clearly that the police power was to be relied 
on, if such had been their intent. The legislature not having expressly 
declared that this was to be an exercise of the police power, it was not 
for the court to do so, they said, and thus since for the public use a pro- 
perty right was taken away, — the right to build above seventy feet, — 
compensation must be given in accordance with the express terms of the 
act. Parker v. Commonwealth (not yet reported). 

It is not easy to agree with the construction put upon the statute by 
the court. The act unqualifiedly forbids building above a height of sev- 
enty feet within a certain prescribed area, and in a separate section pro- 
vision is made for the assessment of damages in case any rights under 
the Constitution are taken away bythe act. Construing the statute with 
reference both to the legislation of 1898 in regard to Copley Square and 
the dictum of this same court that such a restriction upon the height of 
buildings might well be within the police power, — Attorney-General v. 
Williams, 174 Mass. 476, — it would seem that the legislative intent was 
that no compensation be given if that could be done constitutionally, 
and that the arrangement for provisional compensation was to save the 
statute from being declared void in case the court should decide that 
this was not a lawful exercise of the police power. Moreover, the chief 
justice’s conclusion, that “ the rights existing under the Constitution ” for 
which compensation is to be made refer to the right of every man to build 
beyond the prohibited height, seems somewhat strained. The more nat- 
ural meaning is the right to receive compensation where property is taken 
by the state under the power of eminent domain. A possible explanation 
of the strained construction put upon this statute is that the court were 
not agreed as to whether or not such a regulation could be a legitimate 
exercise of the police power, and that this expedient was adopted — and 
fitly so — to avoid the rendering of a decision by a divided court. 

As to the question expressly left open by the court, whether this pur- 
pose could lawfully be effected by a police regulation without payment, 
the right is conceded in the dictum of this court in Attorney-General v. Wil- 
liams, supra ; and on principle it seems more in the nature of a regulation 
of how aman shall use his property than an actual taking of property, as 
some of the petitioners contended. See 13 Harvarp Law REVIEW, 405. 
Consequently broad principles of constitutional construction would seem 
to admit of power in the legislature to make such a restriction with- 
out being under any legal duty to furnish compensation. The exist- 
ence of the moral duty to do so in such a case is, of course, self-evi- 
dent. As to the legal obligation, however, it must be remembered that 
the powers of police of a state are coextensive with the residuary legis- 
lative power, after the federal and local constitutional prohibitions on 
the power of the state, together with the more specific legislative powers, 
taxation, eminent domain, etc., are taken away. ‘Thus the legislature has 
power to make all manner of regulations for public purposes, and the 
question is, in substance, not whether any given statute is within the 
police power, but whether due process of law has been observed, whether 
the act may reasonably be called a legitimate exercise of legislative 
power. This brings us to the question whether the purpose of the stat- 
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‘ute was a public or a private one; for if the latter, the act would be 
unreasonable. Admittedly, land may be taken for a public park or for 
a public square or boulevard under the right of eminent domain, and 
the public moneys raised by taxation may be expended in beautifying 
such places. And of course both eminent domain and taxation must 
be for a public use. Thus it is clear that a legislative purpose is none 
the less a public one because it is for the adornment and beautifying 
of a city. So here the avowed object of this act was to “save the dig- 
nity and beauty of the city atits culminating point for the pride of every 
Bostonian and for the pleasure of every member of the state.” And 
the criterion of what is a public use is certainly the same in the exercise 
of the police power as it is in taxation and eminent domain. Thus the 
statute in question being a reasonable regulation, —its reasonableness 
seems unquestionable, — and for what is now generally recognized as a 
public use, although working harm, perhaps, to those affected by its pro- 
visions, might well have been considered a constitutional exercise of the 
police power of the state. 


RECENT CASES. 


BANKRUPTCY — ASSIGNMENT FOR BENEFIT OF CREDITORS — LEASES. — Held, 
that an assignee for benefit of creditors does not, by accepting the trust, necessarily 
become assignee of a lease of the debtor, but may within a reasonable time elect to 
reject it. Wilder v. McDonald, 59 N. E. Rep. 106 (Ohio). 

A general assignment is sufficient to pass title to a lease, though it be not specific- 
ally mentioned. Lowe v. Mason, 140 Ill. 108, 113. And ordinarily the assignee of a 
lease, by accepting the deed, is held to accept the lease and render himself liable to 
its burdens. Smith v. Goodman, 149 Ill. 75, 80. However, it has become well estab- 
lished in this country, in accord with the present case, that an assignee for the benefit 
of creditors by accepting the deed merely accepts the trust, and that therefore he may 
enter upon the execution of the trust without becoming assignee of the lease, unless 
he elects to do so within a reasonable tyme. Smith v. Goodman, supra; United States 
Trust Co. v. Wabash Western Ry. Co., 150 U. S. 287, 289. BURRILL, ASSIGNMENTS, 
sth ed. 596. This is analogous to the universal rule as to trustees in: bankruptcy. 
Hanson v. Stevenson, 1 B. & A. 305. On principle, it seems entirely sound, for, in 
view of the purpose of the assignment, it cannot be within the scope of the trust to 
accept burdensome property which goes to diminish the fund arising from other sources, 
and tends to defeat the object of the assignment. 


BANKRUPTCY — EXEMPTIONS — LIFE INSURANCE PoLicrEs.— The Bankrupt Act 
of 1898, § 6, provides that “this act shall not affect the allowance to bankrupts of the 
exemptions which are prescribed by the state laws.” § 70 vests the bankrupt’s title to 
property in the trustee “ except in so far as it is exempt, provided that if he assures to 
the trustee the cash surrender value of any insurance policy payable to his estate, he 
may hold the policy free from the claims of creditors; otherwise the policy shall pass 
to the trustee as assets.” The bankrupt held a policy in his own favor which was exempt 
under the state law. é/d, that the policy, in the absence of security for its cash sur- 
render value, passes to the trustee as assets. /n re Scheld, 104 Fed. Rep. 870(C. C.A., 
Ninth Cir.). 

Held, that such a policy is exempt in proceedings under the Act. Steele v. Buel, 
104 Fed. Rep. 968 (C. C. A., Eighth Cir.). 

This question was first considered by a district court of the eighth circuit, and it 
was held that the policy was not exempt. Jn re Lange, 91 Fed. Rep. 361. That early 
decision is relied upon in the first of the cases above, and has been accepted without 
discussion of its merits by all the text-writers. LOVELAND, BANKR., p. 511; LOWELL, 
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BANKR., p. 320. Jn re Lange, supra, is, however, overruled in the second of the princi- 
pal cases, which is an appeal from a similar decision of the same court. The authorities 
in favor of the first case, therefore, are not formidable, and upon principle it seems 
clearly unsound. The language of § 6 could not more forcibly declare the rule of ex- 
emption for the entire act. The intent to make an exception thereto should be 
evinced with equal certainty. The limitation in § 70, “ except as to such property which 
is exempt,” seems to recognize the paramount authority of § 6, and to disclaim any 
intention to create any exceptions thereto. Such an interpretation retains the rule of 
the preceding act as to exemptions, while at the same time lessening the hardship 
where by the state law no exemption is allowed. Jn re Sawyer, Fed. Cas. No. 12393. 


BANKRUPTCY — JURISDICTION — RIGHTS OF CREDITORS. — Before adjudication in 
involuntary bankruptcy proceedings, the petitioning creditors applied to the bank- 
ruptcy court for an injunction to restrain a third party from disposing of property in 
his possession alleged to belong to the bankrupt. /é/d, that the Federal courts have 
no jurisdiction in such a case without the consent of the defendant. J re Ward, 104 
Fed. Rep. 985 (Dist. Ct., Mass.). 

In a number of early cases this jurisdiction was sustained. Jn re Rockwood, 91 
Fed. Rep. 363; Jn re Gutwillig,92 Fed. Rep. 337. The court, however, regards 
these cases as overruled by Bardes v. Hawarden Bank, 178 U.S. 524. That case 
decided that under § 23 b the bankruptcy courts have no jurisdiction over plenary 
suits by the trustee without the consent of the defendant. But it may well be con- 
tended that the effect of the decision has been overestimated. Granted that the trus- 
tee, being incapable of bringing plenary suits, cannot be allowed to obtain a temporary 
injunction in the bankruptcy courts, there seems to be no reason to apply the restric- 
tions imposed upon the trustee to a suit by the creditors. The trustee is only slightly 
inconvenienced by being compelled to bring suit in the state courts, but the creditors 
would practically be deprived of all remedy, for it is exceedingly doubtful if an in- 
junction could be obtained from the state courts upon a suggestion of possible bank- 
ruptcy. The omission of creditors from § 23 b and the provisions of § 2 (15) seem to 
indicate an intention to provide a remedy for just such a case. 


BILLs AND NoTES— AGENT FOR COLLECTION — DEDUCTION FOR PAST INDEBT- 
EDNESS OF AGENT.—The plaintiff, having a check drawn on the defendant bank, 
indorsed it in blank and gave it to his father, with instructions to collect it. The 
bank, thinking it belonged to the father, with his consent deducted a debt due from 
him. e/d, that the plaintiff may recover the amount so deducted. /ercival v. 
Strathman, 84 N. W. Rep. 929 (Iowa). 

The transaction here amounted to full payment of the check by the bank, and re- 
payment by the father of his debt tothe bank. Cf Oddie v. National City Bank, 45 N. Y. 
735. The decision seems, therefore, incorrect, for if this had in fact been done, the 
bank would clearly be entitled to retain the amount as a purchaser for value without 
notice. Cf .Swift v. Tyson, 16 Pet. 1; 3 Harv. Law REv. 138. No authority has 
been found on the exact point of the case. 


BILLs AND Notes — INDORSEMENT— GUARANTY. — The defendants, payees of a 
negotiable note, signed the following indorsement upon it: “ For value received we 
hereby guarantee the payment of the within note at maturity, waiving demand, notice 
of non-payment, and protest.” é/d, that this operates as an indorsement with 
enlarged liability, and defendants are liable only on being charged as indorsers. Va- 
tional Exch. Bank v. McElfresh Mfg. Co., 37 S. E. Rep. 541 (W. Va.). 

This decision is supported by some authority. Partridge v. Davis, 20 Vt. 499; 
Dunham v. Peterson, 5 N. D. 414. The more widely accepted view, however, seems 
to be that such a contract operates only as an ordinary guaranty, not as an indorse- 
ment. Central Trust Co. v. First National Bank of Wyandotte, 101 U.S. 68; Tuttle 
v. Bartholomew, 12 Met. 452. This view seems correct, for the express and special 
contract clearly negatives the existence of the ordinary contract of indorsement which 
is implied by custom from the usual blank form of indorsement. This contract should 
have no different effect when upon the note than if it were a separate instrument. 
Moreover, though the contract here makes the point unessential in this case, demand 
and notice of non-payment are not necessary to charge the guarantor in such cases. 
Walton v. Marcall, 13 M. & W. 452; Clay v. Edgerton, 19 Ohio St. 549. Contra, 
Douglas v. Reynolds, 7 Pet. 113, 126. Consequently, the rule adopted in the present 
case changes the whole nature of the contract, both inserting unintended conditions 
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on the guarantor’s liability, and extending the scope of that liability to more remote 
holders. It is, therefore, not to be supported. ° 


CARRIERS — GRATUITOUS TRANSPORTATION — FELLOW-SERVANT RULE.— The 
plaintiff, an employee of a street railway company, while riding home from work under 
a rule allowing employees to ride free of charge, was injured by the negligence of the 
motorman. Ae/d, that at the time of the accident the plaintiff was a passenger and 
not a fellow-servant of the motorman, and was therefore entitled to recover. Dickin- 
sonv. West End St. Ry. Co.. 59 N. E. Rep. 60 (Mass.). 

Unless the plaintiff, when the accident occurred, was engaged in the actual service 
of the defendant, or in some act closely connected with such service, it is generall 
held that the fellow-servant rule does not apply. State v. Western R. R. Co., 63 Md. 
463. A result opposed to that of the principal case was reached in two cases where 
the plaintiff was riding to his work instead of from it. Seaver v. Boston & Maine R. R. 
Co., 80 Mass., 466; Holmes v. Great Northern Ry. Co. [1900] 2 Q. B. 409. This dif- 
ference in the facts, however, appears not to have influenced the courts, and seems 
insufficient to distinguish the cases. Accordingly, the first of these cases must be con- 
sidered as overruled by the present decision. On the facts, the principal case is 
clearly within the rule stated above, and the result is therefore to be commended. 
O’ Donnell v. Alleghany R. R. Co., §9 Pa. St. 239. 


CONFLICT OF LAWs—PENALTIES— STATUTORY LIABILITY OF DIRECTORS, — 
A South Dakota statute provided that directors of a corporation creating debts in 
excess of the subscribed capital stock should be individually liable to the full amount 
of the debt contracted. He/d, that such liability is enforceable in Vermont against the 
estate of a deceased director of a South Dakota corporation. arr v. Brigg’s EZ state, 
47 Atl. Rep. 793 (Vt.). 

Whether statutory liabilities not of a compensatory nature, which run in favor of 
individuals as distinguished from the state, are penalties unenforceable in other juris- 
dictions, is a question of some difficulty. The Supreme Court in Huntington v. Attrill, 
146 U. S. 657, holds, in what may well be regarded an odzter discussion, that they are 
not penalties in the international sense, whereas the general rule in state courts is that 
they are. Halsey v. McLean, 12 Allen, 438; OReilly v. New York, etc. R. R.,. 16 R. 1. 
388; Cofing v. Dodge, 167 Mass. 231. The principal case at first sight might seem to 
support the view of Huntington v. Attrill, supra, but is in reality distinguishable. The 
act of the directors to which the statute here relates is the creation of the debt; the 
damage resulting from non-payment is the whole amount. For this the statute pro- 
vides compensation, and virtually makes the director surety from the beginning. Fie/d 
v. Haines, 28 Fed. Rep. 919. In Huntington v. Attrill, however, the debt from the 
corporation already existed when the directors made their false report, and its value 
may or may not have been affected by it. Imposing in such case a liability for the 
whole debt is not giving compensation for the result of the directors’ act, but fixing an 
arbitrary penalty. Derrickson v. Smith, 27 N. J. Law, 166. This distinction is over- 
looked in First Nat. Bank v. Price, 33 Md. 487, where a result opposed to that in the 
principal case is reached. 


CONSTITUTIONAL LAW — EXTRADITION — POWER OF FEDERAL GOVERNMENT. — 
An act of Congress provided for the extradition of criminals in certain cases “to 
foreign countries or territories . . . occupied by or under the contro] of the United 
States.” He/d, that the act was constitutional as applied to the extradition to 
Cuba of a fugitive charged with having embezzled public funds. Neeley v. Henkel, 21 
Sup. Ct. Rep. 302. See NoTEs, p. 607. 


CONSTITUTIONAL LAW — RETROACTIVE LAWs — FIFTH AMENDMENT.—A mort- 
gage on cattle in Indian Territory had been executed by a non-resident, and recorded 
in the county where the cattle were. By the laws of Indian Territory this mortgage 
was of no effect against any third persons. A creditor of the mortgagor, with know- 
ledge of the mortgage, attached the cattle, and got judgment; but the mortgagee had 
intervened and his claim had not been adjudicated, when-Congress passed a statute 
for Indian Territory validating all such mortgages “heretofore executed.” é/d, that 
this statute is constitutional as against this attaching creditor. vans-Snider-Buell 
Co. v. McFadden, 105 Fed. Rep. 293 (C. C. A., Eighth Cir.). See NorEs, p. 606, 
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CONTRACTS — CONSIDERATION VOID IN PART — RESTRAINT OF MARRIAGE. — The 
plaintiff agreed not to marry, and to act as housekeeper for the defendant during his 
‘ life, in consideration that the defendant promised to provide enough to make her com- 
| fortable. /e/d, that the plaintiff, having fully performed, can recover on the contract, 
the promise not to marry, though void on grounds of public policy, not vitiating the 

entire consideration. Azugv. King, 59 N. E. Rep. 111 (Ohio). See NorEs, p. 614. 


CoNTRACTS — PART PAYMENT — UNLIQUIDATED CLAIMS. — //e/d, that an unliqui- 
dated claim is not discharged by the acceptance, in full satisfaction, of asum less than 
the debtor admits to be due. Huff v. Logan, 60S. W. Rep. 483 (Ky.). 

The doctrine of Foakes v. Beer, 9 App. Cas. 605, that the payment of a lesser sum is 
no consideration for the relinquishment of a larger claim, is always stated to be ina) 
plicable where the larger claim is unliquidated. Wilkinson v. Byers,1 A. & E. 106; 
12 HaRv. LAW REV. 521-531. The basis of this distinction seems to be that as the 
claim was unliquidated, it might have turned out that the payment was full satisfaction. 
The exception has, however, been applied even where the amount paid was exactly 
what the debtor admitted to be due. Ostrander v. Scott, 161 Ill. 339; Tanner v. Mer- 

} rill, 108 Mich. 58. These latter cases are indistinguishable on principle from the 
principal case and from Foakes v. Beer, supra. If the fact that the smaller amount is 
admitted to be due will prevent its being consideration for the abandonment of the whole 
claim, this should be true equally when the debtor pays all that he admits to be due, 
and the reason for the decisions in the ordinary case of unliquidated claims manifestly 

{ does not apply. The decision of the principal case is therefore to be commended 

from the point of view of uniformity. 


CORPORATIONS — JUDGMENT AGAINST CORPORATION — LIABILITY OF STOCK- 
HOLDERS. — The plaintiff, having recovered judgment against a corporation upon an 
ultra vires contract, proceeded against the defendant on the judgment under a con- 
stitutional provision making stockholders liable for dues of corporations. e/d, that 
ultra vires contracts are not included within the term,dues, and that accordingly the 
defendant is not liable. Ward v. Joslin, 105 Fed. Rep. 224 (C. C. A., First Cir.). 

It is well settled that a judgment against a corporation is conclusive against its 
stockholders. Thayer v. New England, etc. Co., 108 Mass. 523; Hancock Nat. 
Bank v. Farnum, 176 U.S. 640. The principal case indicates a necessary exception 
that the judgment may be examined to see if the cause of action is one for which 
liability is imposed upon the stockholders. Bohn v. Brown, 33 Mich. 257; Wil- 
sonv. Pittsburgh, etc. Co., 43 Pa. St. 424. The result reached by the court seems to 
be a fair interpretation of the constitutional provision. Without this there would be 
no liability whatever, and it should not be presumed that so sweeping a change 
was intended as to create liability for all corporate acts however unauthorized. It 
has been held that the defence of w/tra vires is not open to stockholders in a suit 
by creditors of the corporation upon their unpaid stock subscriptions. Baines v. Bab- 
cock, 95 Cal. 581. But this is upon the ground that the creditor is thereby reaching 
assets of the corporation. This is inapplicable to the principal case, where the statu- 
tory liability sought to be enforced is owed by the shareholders directly to the cred- 
itors, and is inno way an asset of the corporation. Whitman v. Oxford Nat. Bank, 
176 U.S. 559; 2 Mor. Corp., 2d ed., § 870. 


CORPORATIONS — PUBLIC CORPORATIONS — GARNISHMENT. — Hé/d, that the 
Board of Commissioners of the Yazoo and Mississippi Delta cannot be required to 
answer as garnishee, since it is a public corporation, organized for public purposes. 
| McBain v. Rodgers, 29 So. Rep. 91 (Miss.). 
| Since the national and state governments cannot be made parties to suits in their 
| own courts, they are not liable to answer as garnishees. Buchanan v. Alexander, 4 
How. 20; Sti//man v. Isham, 11 Conn. 123. Counties, being usually regarded as 

administrative subdivisions of thé state, have likewise been exempted. Ward v. County 
| of Hartford, 12 Conn. 404. Cities, however, have been treated as public corporations, 
rather than as subdivisions of the sovereign, and on that ground have sometimes been 
held subject to such process. Mewark v. Funk, 15 Ohio St. 462. Counties have also 
been so regarded by some courts. Adams v. Tyler, 121 Mass. 380. The weight of 
| authority, however, favors the exemption of municipalities and other public corpora- 


tions because of the undoubted public injury and inconvenience which would result if 

all the debts of such a corporation were subject to garnishment. erwin v. Chicago, 

45 Ill. 133; Hawthorn v. St. Louis, 11 Mo. 59. Some decisions have distinguished be- 
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tween garnishment of the salaries of officials, which should clearly not be allowed, and 
garnishment of ordinary debts of the city. Such a distinction, while illogical, is per- 
haps practically justifiable. Mayor of Jersey City v. Horton, 38N J. Law, 88. 


CRIMINAL LAW— PLEA OF GUILTY — VACATING SENTENCE. — The defendant, 
on being indicted for receiving stolen property with knowledge that the same was 
stolen, pleaded guilty, and was sentenced to imprisonment. Hesubsequently moved 
the court to vacate the sentence, and for leave to withdraw his plea of guilty, and 
to plead not guilty. Evidence showed that he had all along denied having had guilty 
knowledge, and had pleaded guilty only because of the assurance of the prosecuting 
witness that the judge would set him free. /Ye/d, that the sentence should be vacated, 
and the defendant allowed to plead not guilty. People v. Arkins (Criminal Ct., Cook 
Co., Ill.), 33 Chicago Legal News, 192. See NoreEs, p. 609. 


Equity — BILL oF PEAcCE— DAMAGES. — Several actions at law for nuisance were 
begun against a smelting company by neighboring property owners. The company 
brought a bill to perpetually enjoin all these suits on the ground that certain facts alleged 
~ constituted a common legal defence to all the actions. The lower court dismissed the 
bill for want of jurisdiction, except as against three defendants, who waived objection 
on that score, and as against these found that the alleged defence to the actions at law 
was not made out. /e/d, that the defendants who submitted to the jurisdiction are 
entitled to have the equity court assess damages for the nuisance. Ducktown Sulphur, 
etc. Co. v. Barnes, 60 S. W. Rep. 593 (Tenn., Sup. Ct.). See NorEs, p. 611. 


Equity — INJUNCTION — TRADE NAMES. — Plaintiffs for many years had used 
Nolan Bros. as a trade name in the retail shoe business. The defendant and his 
brother, who were of the same family name as plaintiffs, later opened a wholesale shoe 
business, adopting the same trade name. The brother retired from the firm, and the 
defendant soon after changed from a wholesale to a retail business, continuing to use 
the same name, with intent to mislead and deceive the public. ée/d, that defendant 
will be enjoined from using the name Nolan Bros. olan Bros. Shoe Co. v. Nolan, 63 
Pac. Rep. 480 (Cal.). 

It is well settled that a person has the right to conduct a business in his own name, 
although another person has previously engaged in the same business with the same 
trade name. Surgess v. Burgess, 3 DeG. M. & G. 896. If apart from the mere use of 
his name, however, the defendant does anything calculated to deceive the public, and 
thereby induce people to trade with him in the belief that they are dealing with the 
prior user of the trade name, an injunction will issue against the continuation of these 
false representations, but not against the further use of the name. Croft v. Day,7 
Beav. 84, 89; Halloway v. Halloway, 13 Beav. 209. It would seem that within 
these limits motive is immaterial. A person should never be restrained simply from 
doing business in his own name. Hence in granting an injunction because of the 
dishonest intent of the defendant the principal case is erroneous. There is some 
support on authority, however, for making the decision turn on such intent. England v. 
New York Pub. Co., 8 Daly, 375. The additional facts shown — that one member of 
the firm has retired, and that there has been a change from a wholesale to a retail 
business — should not deprive the surviving partner of the right to continue to use the 
original firm name. 


Equity — INTERPLEADER— PERSONAL DEFENCE. — Certain a by 
the defendant company was destroyed by fire, and the plaintiff and B both claimed 
the benefit of the policy and brought actions against the company. By the terms of 
the policy there was a complete defence against B, because his action was begun more 
than a year after the loss. In the plaintiff’s action the company admitted liability, but 
sought by motion under the New York Code to interplead the plaintiff and B. e/d, 
that the motion should have been granted, since the defence against B was purely per- 
sonal and could be waived by the company. Grell v. Globe, etc. Co. 55 N. Y. App. 
Div. 612. 

There being nothing in the terms of the Code provision to determine this question, 
the decision must, according to the usual interpretation of such statutes, be guided b 
the principles of an ordinary bill of interpleader. Wilson v. Duncan, 11 Abb. Pr. 3, 8. 
Thus considered, two objections must be answered. The prospects of the original plain- 
tiff may be materially injured by allowing the company thus to waive its defence against 
the other claimant; but apparently the plaintiff should have no more right to object 
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than a creditor has when his debtor pays a debt barred by the statute of limitations. 2 
BIGELOW, FRAUD, 135. Again, it may be said that the only proper basis for 
interpleader is the fact that the obligor can in no other way escape the risk and vexation 
of double litigation of which there is no serious danger here. But this is a narrow view 
of an equitable doctrine, and it seems better to allow the stakeholder to waive a personal 
bar and secure payment of the money to the claimant justly entitled. No authority 
has been found on the point, but the decision commends itself. 


Equity — NUISANCE — INJUNCTION. — The plaintiff, owner of a tenement house 
in a business section of the city of New York, prayed that the defendant might be 
enjoined from so operating his electric lighting plant as to injure the plaintiff’s pre- 
mises by vibration and soot. é/d, that an injunction should be denied, as it would 
cause serious injury to the defendant, and to the public at large, with but a relatively 
slight benefit to the plaintiff. Aiedeman v. Mount Morris Electric Co., 67 N. Y. Supp. 
391. See NoTes, 14 Harv. Law REv. 458. 


EQUITY PLEADING — STATUTE OF LIMITATIONS — DEMURRER.— He/d, that in 
equity the Statute of Limitations cannot be taken advantage of by demurrer, even 
though the face of the bill shows a cause of action which is barred. Huddle v. Poff, 
37 S. E. Rep. 277 (Va.). 

The rule stated in this case is generally followed in actions at law. Stile v. 
Finch, Cro. Car. 381. In equity, however, a demurrer is generally allowed where 
the bill itself shows that the statute has run. Hoare v. Peck, 6 Sim. 51; ANGELL, 
LIMITATIONS, 6th ed., § 294. The decision in the principal case seems never- 
theless to be correct on principle, for, by compelling the defendant to plead the 
statute, the plaintiff is allowed to show facts in his replication bringing his cause of 
action within some of the exceptions enumerated in the statute, an advantage of 
which he is unjustly deprived if the plaintiff can demur successfully merely because 
the bill shows that the statute has run. This objection to allowing the plaintiff to 
demur under such circumstances was stated in a well reasoned English decision, 
Aggas v. Pickerell, 3 Atk. 225, and though the rule there laid down was not followed, 
it was afterward recognized to be correct and adopted as a rule of practice under the 
Judicature Acts. WHILSON’s JUDICATURE ACTS, 3d ed., Order xix. Rule 18. 


EVIDENCE — CONFESSIONS — ADMISSIBILITY. — The officer in charge of defendant 
induced him to make confessions by threatening to deliver him toa mob. /eé/d, that 
the confessions were not voluntary, and should therefore be rejected. Whiteley v. 
State, 28 So. Rep. 852 (Miss.). 

A confession to be admissible must be voluntary. Regina v. Garner, 1 Den. C. C. 
329; Regina v. Taylor, 2 C. & P. 733. Stephen states that “no confession is deemed 
to be voluntary if. . . caused by any inducement, threat, or promise, proceeding 
from a person in authority, and having reference to the charge against the accused 
person. ...” DiGEsT oF EVIDENCE, p. 76. On the other hand, confessions are ad- 
mitted when made because of actual fear not produced by those in authority, Comm. 
v. Smith, 119 Mass. 305; or because of inducements, either not relating to the accusa- 
tion, State v. Tatro, 50 Vt. 481; or not offered by one in authority, Regina v. Moore, 2 
Den. C. C. 522. Under the influence of such decisions the subject has been treated 
in a technical way, as though Stephen, though not professing to exclude the pos- 
sibility of other involuntary confessions, actually enumerates all there can be. If so, 
the confessions in the principal case were voluntary, but notwithstanding this the 
fact that they were obtained by duress is sufficient to justify their exclusion, and they 
have always been excluded. Miller v. People, 39 Ul. 457; Young v. State,68 Ala. 569. 
In wer case where the question has arisen in the courts, however, such confessions 
are said to be involuntary, and there seems to be no objection to adding this to the other 
cases enumerated by Stephen. 


EVIDENCE — HANDWRITING — DocuMENTS FOR COMPARISON. — He/d, that only 
such papers, purporting to bear the signature of the party whose signature was the 
subject of controversy, as were in evidence in the case for other purposes or were 
conceded to be genuine, are admissible for comparison ordinarily, though occasions 
may arise where the latitude of the rule should be extended. Bane v. Guinn, 63 
Pac. Rep. 634 (Idaho). 

Originally, at common law, any writing proved genuine was eg admissible. 
1 GREENL. Ev., 16th ed., § 578 a, note 2; Adlesbrook v. Roach, 1 Esp. 351. In later years, 
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distrust of the jury and a desire not to complicate the issues led to the restriction of 
the rule in some cases to writings already in the case, Doe d. Perry v. Newton, 5 A. & 
E. 514; and the subject became much confused. See Doe d. Mudd v. Suckermore, 
5 A. & E. 703. American courts are in hopeless conflict, the majority, perhaps, favor- 
ing the rule of Doe d. Perry v. Newton, supra. Randolph v. Loughlin, 48N. Y. 456; 
Kernin v. Hill, 37 I. 209. Others admit also writing of undisputed genuineness. 
Macomber v. Scott, 10 Kan. 335. The unsatisfactory state of the law in England was 
remedied by statutes, allowing comparison “ with any writings proved to the satisfaction 
of the judge to be genuine.” 17 & 18 VICT. c. 125, § 27. Statutes to the same 
effect are common in this country, while some courts have reached the same result 
without a statute. J/oody v. Rowell, 34 Mass. 490. Such a rule seems preferable to 
that in the principal case. 


EVIDENCE — WITNESSES— SCOPE OF Cross-EXAMINATION. — /eé/d, that a party 
has no right to cross-examine any witness, except as to facts connected with matters 
stated in the direct examination. State v. Hatfield, 37 S. E. Rep. 626 (W. Va.). 

The principal case adopts the practice followed in the Federal courts, and in prob- 
ably a majority of the state courts. Philadelphia, etc. R. R. Co. v. Stimpson, 14 
Pet. 448, 461; People v. The Court, etc., 83 N. Y. 436, 459. In England, however, a 
witness called by one party to prove the simplest fact may be cross-examined by the 
adverse party on every issue of the case. Dickinson v. Shee, 4 Esp. 67. And this is 
the practice in a few of our states. JJ/oody v. Rowell, 17 Pick. 490, 498; Statev. Mc- 
Gee, 55 S.C. 247. Upon practical grounds the English rule, although it allows the 
cross-examiner to prove his case by leading questions, seems preferable. It avoids a 
distinction between facts connected with matters stated in the direct examination and 
facts not so stated, which is often difficult to draw, and is always the si -ce of un- 
profitable quibbling. The English practice, moreoyer, is more conducive : ie ascer- 
tainment of the truth; since by giving the cross-examiner a free hand, the opportunity 
for concealment or fabrication by the witness is materially lessened. THAYER, CAs, 
oN Ev., 2ded., 1207, 1222-1225. The decision of the principal case is, therefore, to be 
regretted. 


EVIDENCE — WITNESSES — WAIVER OF PRIVILEGE. — He/d, that the defendant in 
a criminal prosecution, by offering himself as a witness in his own behalf, does not 
waive his privilege not to answer incriminating questions asked to impeach his credi- 
bility. Bachner v. State, 58 N. E. Rep. 741 (Ind.). 

It is often stated that a defendant in a criminal prosecution, when he elects to testify, 
has the same rights as other witnesses. But where an ordinary witness may refuse any 
testimony tending to incriminate, the defendant is generally compelled to answer to 
all questions, which, on other grounds, might properly be asked in cross-examination. 
Commonwealth v. Mullen, 97 Mass. 545. As the defendant’s permission to testify may 
properly be granted only on condition that he clear up the whole matter, and not preju- 
dice the jury in his behalf by testimony on certain facts only, this broad waiver is clearly 
justified. However, concerning questions merely touching his credibility, his privilege 
ought still to exist. No concealment of pertinent facts would thereby result, and 
otherwise the jury might be unfairly prejudiced by the defendant’s commission of en- 
tirely distinct crimes. This distinction between questions relevant to the issue, and 
those affecting credibility, which the principal case in effect recognizes, is accepted by 
most of the authorities. Clarke v. State, 78 Ala. 474; People v. Pinkerton, 79 Mich. 
110. 


HABEAS Corpus — REMOVAL OF CHILD BEYOND JURISDICTION. — Defendant, in- 
trusted with a child in New York, bound it out to service in another state. e/d, 
that a writ of 4adbeas corpus will not issue in New York to compel its delivery to 
the father. People ex. rel. v. New York Juvenile Asylum, 68 N. Y. Supp. 279 (Sup. 
Ct., App. Div., First Dept.). See NorEs, p. 612. 


INSURANCE — EXECUTION FOR CRIME—INNOCENCE OF INSURED.— The insured, 
though in fact innocent, was convicted of a capital crime by a court of competent juris- 
diction and executed. The policy, which contained no provision for forfeiture in the 
event of execution for crime, had been taken out by the insured for the benefit of his 
wife, and later assigned to creditors of the insured. Hée/d, that they cannot enforce 
the policy. Burt v. Union, etc. Ins. Co., 105 Fed. Rep. 419. 

The decision is rested on the ground that to permit a recovery in such a case would 
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tend to encourage a want of confidence in the pany of our courts. Yet by a de- 
cided preponderance of authority a judgment rendered in a criminal prosecution can- 
not be received in a civil cause as evidence of the facts on which it is based, although 
the same questions of fact may be in issue in both. Betts v. New Hartford, 25 
Conn. 180; Corbley v. Wilson, 71 Ill. 209. Contra, Anderson v. Anderson, 16 Am. 
Dec. 237, 238. Moreover the decision cannot be supported on any ground. It is 
well settled that if the insured takes out a policy for his own benefit and suffers death 
because of a crime committed by him, his personal representatives or those claiming 
under him cannot enforce the policy. Amicable Society v. Bolland, 4 Bligh, 194; 
Ritter v. Mutual Life Ins. Co., 169 U. S. 139. Where, however, the plaintiffs claim in 
their own right, they can recover even though the death has resulted from the commis- 
sion of a crime by the insured. Thus where the policy is made payable to the wife of 
the insured, and he commits the crime of suicide, she can enforce it. Morris v. Life 
Assurance Co., 183 Pa. St., 563, 572; Darrow v. Family Fund Society, 116 N. Y. 537. 
See, also, Secler v. Life Association, 105 Iowa, 87,93. The reason for the difference 
between the two classes of cases seems to be that public policy is against allowing the 
insured’s estate to derive a benefit from his crime. But this policy breaks down where 
a third party is suing in his own right. The principal case is therefore wrong, both 
because the insured was innocent, and because the suit is brought in the right of a 
named beneficiary other than the insured. 


JUDGMENTS — PARTIES — SETTING ASIDE DECREE OF Divorce. —In 1894 A se- 
cured a divorce from B, and later married C, who died intestate in 1897. C’s heirs at 
law brought suit to set aside the decree of divorce for fraud, to prevent A from ac- 
quiring C’s estate, which would otherwise descend to them. e/d, that the plaintiffs, 
being strangers to the divorce suit and having no interest therein, cannot maintain this 
action. Zyler v. Aspinwall, 47 Atl. Rep. 755 (Conn.). 

Some courts hold that a decree of divorce is final and can never be set aside, even 
under a general statute allowing the reopening of judgments. O’Connell v. O’ Connell, 
10 Neb. 390. This rule rests upon the inconvenience which would result to the col- 
lateral rights of third parties. Parish v. Parish, g Ohio St. 534. The general rule, 
however, is that judgments in divorce suits, like those in any other action, may be 
vacated by proper application, on showing good cause. Holmes v. Holmes, 63 Me. 
420; Johnson v. Coleman, 23 Wis. 452. But the right to interfere with a judgment is 
generally limited to parties to the action, Drexel’s Appeal, 6 Pa. St. 272, and while 
there are some instances where a third party can have a judgment vacated, he must 
show a direct injury to his interests by the fraudulent decision. Shallcross v. Deats, 
43 N. J. Law, 177. In the principal case, the interest of the plaintiffs in the judgment 
attacked was indirect, since it did not in itself affect them, and the court therefore 
properly declined to entertain their action. 


PATENTS — INFRINGEMENT — SHIPMENT FOR SALE ABROAD.— The defendants 
bona fide purchased articles made in infringement of the plaintiff’s patent, and shipped 
them to their agent in Paris, where they were sold. /é/d, that as the defendants had 
the articles in their possession for purposes of resale, they are liable for an infringe- 
ment, although there was no actual exposure for sale in England. 2ritish Motor Syn- 
dicate v. Taylor, [1901] 1 Ch. 122. 

The defendants’ liability necessarily depended upon whether or not their possession 
of the articles in England amounted to an infringement, for the sale in Paris could 
not infringe an English patent. Brown v. Duchesne, 19 How. 183. Mere possession 
of an article made in infringement of another’s patent is not necessarily an infringe- 
ment. Voebel’s Explosives Co. v. Jones, 8 App. Cas. 1. It is, however, if the posses- 
sion is so used as to threaten the exclusive rights given by the patent. United Tele- 
phone Co. v. London, etc. Co., 26 Ch. D. 766,776. The innocence of the infringer is, of 
course, immaterial. Parker v. Hulme, 1 Fish. Pat. Cas. 44. In the principal case the 
defendants used their possession to forward articles made in infringement of the plain- 
tiff’s patent to a point outside England, where they could be sold with impunity. This 
action was clearly a user of possession which encroached upon the exclusive right 
“to make, use, exercise, and vend” given the plaintiff by his patent, and the decision 
is therefore correct. 


PROPERTY — EJECTMENT — PRIOR POSSESSION OF PLAINTIFF. — /eé/d, that proof 
of possession, at the time of ouster by the defendant, at least if under color of right, 
raises a presumption of title sufficient to maintain ejectment against a mere intruder. 
Bradshaw vy. Ashley, 21 Sup. Ct. Rep. 297. 
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In actions of ejectment where the plaintiff has not been in possession of the land, 
or the defendant occupies under aclaim of title, the plaintiff can show a right to posses- 
sion only by connecting himself with the legal title. Greenleaf v. Brooklyn, etc. Co., 141 
N. Y. 395. See 10 Am. & ENG. Ency. oF Law, 2d ed., 481. But where the defend- 
ant, a mere intruder without color of right, has ousted the plaintiff from actual posses- 
sion, it is sufficient for the plaintiff to show prior possession and ouster. Davidson v. 
Gent, 1 H. & N. 744. In such cases the plaintiff recovers, not because possession 
raises a presumption of title, but because possession even of a wrongdoer is sufficient 
title to maintain ejectment against a subsequent intruder. Cf Asher v. Whitlock, L. 
R.1 Q.B.1. The reasoning of the court in the principal case is unfortunate, since, if 
prior possession merely raises a presumption of title, the plaintiff would be defeated on 
proof of an outstanding title, and such an interpretation of similar erroneous language 
has been applied in some cases where the defendant had ousted the plaintiff without 
color of right. See Magle v. Shea, 8 Ir. Rep. C. L. 224. 


Property — Equiry— MORTGAGE ON FUTURE PROPERTY.— One X leased a 
brickyard from the plaintiff, giving him a mortgage of the clay in the bank, and the 
‘ brick he should make therefrom, for any unpaid rent. The defendant, without notice 
of the mortgage, bought from X bricks subsequently made. /e/d, that the mortgage 
did not create a lien on these bricks. Zowmsend, etc. Co. v. Allen, 62 Pac. Rep. 1008 
(Kan.). 

Mortgages on unsown crops, to be grown on the mortgagor’s land, have beer held 
good in a number of jurisdictions. Briggs v. United States, 143 U. S. 346. Also a 
mortgage of butter and cheese, to be made on a certain farm, has been held good. 
Conderman v. Smith, 41 Barb. 404. In these cases, it is true, the claimants against 
the mortgages were not purchasers for value without notice, but although this fact is 
material in equity, it should not affect the question at law, and the language used by 
the courts is commonly broad enough to cover the case of a purchaser. Moreover, 
such a mortgage has been maintained against a subsequent mortgagee who got pos- 
session. Harris v. Jones,83 N. C. 317. On the other hand, the principal case, which 
is not decided on the ground that defendant was a purchaser, is supported, in refusing 
to extend the doctrine of potential existence beyond actually growing crops, by the 
decisions of several states. Hutchinson v. Ford, 9 Bush, 318; Cole v. Kerr, 19 Neb. 
553- In England, also, the whole doctrine is now abolished by the Sales of Goods 
Act, 1893, sect. 6, subsect. 3. On principle such a lien is equitable in its nature, since 
the mortgagee clearly cannot acquire the legal title to a non-existent article, and the 
whole subject should be left to equity. Cf Holroyd v. Marshall, 10 H. L. Cas. 191. 


PROPERTY — WILLS— DOUBLE INHERITANCE TAX.—A father devised certain 
freehold estates to his son. After the execution of the will and in the lifetime of the 
father, the son died leaving issue which survived the father, and devising his property 
to trustees on certain trusts. The crown claimed an inheritance tax on the real estate 
from the executors both of father and of son. /é/d, that, as the property by the 
Wills Act, § 33, passed under both wills, it was subject to two inheritance taxes. Re 
Scott, 83 L. T. Rep. 613. See NorTEs, p. 615. 


SALES — RETENTION OF TITLE—RIsK oF Loss.— A piano was sold and deliv- 
ered, and notes given for it containing a stipulation that the title should remain in the 
vendor until payment in full. While in the possession of the vendee the piano was 
accidentally destroyed. He/d, that the notes need not be paid. Bishop v. Minder- 
hout, 29 So. Rep. 11 (Ala.). 

The decision is against the weight of authority, and incorrect on principle. Since 
the transaction is intended as a substitute for a sale and mortgage back, and in other 
respects has that effect, the risk of loss, following the analogy, should be on the vendee. 
Topp v. White, 12 Heisk. 165; Zufts v. Wynne, 45 Mo. App. 42. Contra, Randle v. 
Stone & Co.,77 Ga. 501. This rule of course should be applied only to cases where 
the title is held back for security, although one decision has carried it farther. Hes- 
selbacher v. Ballantyne, 28 Ont. 182. The doctrine of the principal case has led to 
decisions that such notes are not absolute promises to pay, and therefore not nego- 
tiable. Sloan v. McCarty, 134 Mass. 245. But there is equal authority the other way. 
Chicago Railroad Equipment Co. v. Merchants’ Bank, 136 U.S. 268. Moreover, the 
latter view seems preferable, even though it be held that the vendee need not pay if 
the goods are destroyed, for the true ground, if any, of such a decision would seem to 
be not the breach of a condition, but rather failure of consideration, which is an 
equitable defence not good against an indorsee. Robinson v. Reynolds, 2 Q. B. 196. 
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SURETYSHIP — PARTNERSHIP — NOTICE OF DISSOLUTION.— The defendant was 
guarantor of the debts of a firm, from which one partner withdrew without giving 
notice to the plaintiff. In a suit by the latter on a claim subsequently accruing, Ae/d, 
that the defendant was discharged from his guaranty. Ayers v. Hickman Grain Co., 
84 N. W. Rep. 500 (Iowa.). 

It is settled law that where there is a guaranty of partnership debts the withdrawal 
of any member of the firm discharges the guarantor, unless the guaranty in its 
terms covers the debts of the firm’s successors. Backhouse v. Hall, 6 B. & S., 
507; Simson v. Cooke, 8 Moore, 588. In the principal case, it is true, as no notice had 
been given to the plaintiff, the members of the old firm were all estopped to set up the 
fact of its dissolution. Dickinson v. Dickinson, 25 Gratt. 321; Pecker v. Hall, 14 Allen, 
532. This, however, cannot affect the result. The guarantor can be held only to the 
strict letter of his undertaking, which was to guarantee the debts of a certain firm, 
and no negligence on the part of the firm can estop the guarantor from showing the 
dissolution of this firm and his consequent discharge. This result was reached in an- 
other case involving the same principle. Manhattan Gas Light Co. v. Ely, 39 Barb. 
174. 


Torts— Look AND LISTEN RULE—CONTRIBUTORY NEGLIGENCE. — The plain- 
tiff failed to look before crossing defendant’s car track, and was run into. The lower 
court charged that if a person who had looked would reasonably have thought it safe 
to cross, plaintiff was not contributorily negligent, and a verdict was found for the 
plaintiff. /Ye/d, that the charge was erroneous. Dummer v. Milwaukee Ry. & Light Co., 
84 N. W. Rep. 853 (Wis.). 

Failure to look and listen has frequently been held sufficient negligence in itself to 
bara recovery. Ward v. Rochester Electric Ry. Co.,17 N. Y. Supp. 427. See 13 HARV. 
Law Rev. 226. In such cases, however, no question has been raised whether such 
want of care contributed tothe injury. When this question is distinctly left to the jury, 
which finds, as here, that the negligence was not part of the cause of the accident, it 
seems unjustifiable to rule that as a matter of law the plaintiff was guilty of contrib- 
utory negligence, since the whole theory of such negligence is based on such a rela- 
tion of legal cause. Zuff v. Warman, 5 C. B. N. S. 573. Though certain acts may 
be held, by established precedent, to be negligent fer se, by no rule or precedent can 
they be made a direct cause of the accident. 


TRUSTS— PLEADING— SUIT AT LAW AGAINST TRUSTEE.— The plaintiff sued 
the defendant as trustee for an injury caused by the negligence of an employee of the 
trust estate. //e/d, on demurrer, that the action should have been against the defend- 
ant in his personal, not in his representative capacity. Parmenter v. Barstow, 47 
Atl. Rep. 365 (R. I.). See NorEs, p. 608. 


REVIEWS. 


ConFLict oF Laws; or, Private International Law. By Raleigh C. 
Minor, Professor of Law in the University of Virginia. Boston: 
Little, Brown & Co. 1go1. pp. lii, 575. 

Owing to the ever-increasing intercourse between states having differ- 
ent laws, and the consequent variety of questions continually arising, 
conflict of laws is beginning to rank among the important branches of 
the law, and yet, in proportion to its importance, the number of Amer- 
ican text-books on the subject has been surprisingly small. One ma 
therefgre predict with confidence that Mr. Minor’s book on this difficult, 
important, and interesting topic will meet with a hearty welcome by the 
legal profession. 

The great foundation and basic principle on which the author rests his 
exposition of the law is situs. ‘Every element of every transaction 
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known to the law has a situs somewhere, and the law of that situs will 
regulate and control the legal effect of that element.” Accordingly, the 
successive parts of the work are devoted to the discussion of the situs of 
the person, of status, of personal property, of contracts, of torts and 
crimes, and of remedies, with an important introductory part setting forth 
the exceptions to the application of “the proper law.” In spite of the 
stress laid on the idea of situs, no clear definition of it is given. The 
conception seems to be that the legal situs, which may or may not be the 
actual situs of a thing or transaction, is that place the law of which gov- 
erns when a question arises for decision. But what that place is, and 
what law does govern, still remains the very problem which we must 
solve, and as we are not brought any nearer to its solution if we call 
that place situs and the law which governs “ the proper law,” it is difficult 
to discover any fundamental principle in the idea of situs. In seeking 


“for an underlying principle, more attention might well be paid to the fact 


that conflict of laws, as is pointed out by Professor Dicey, deals with the 
recognition of rights actually acquired, 2. e. rights which could be enforced 
by the sovereign of the state where they have their origin. In this view, 
it would follow that the law governing the acquisition of rights must ordi- 
narily be the territorial law of that jurisdiction within which the rights 
are asserted to have arisen, and which controlled and could have pre- 
vented their arising. This principle of territoriality, if we may call it so, 
would, of course, be subject to important exceptions where by consent 
of all sovereigns a different rule has been established, as, for instance, in 
the case of status and of the inheritance of personalty. Important as 
these exceptions are, the principle is one which is founded on reason, 
and is free from the arbitrariness involved in the notion of situs. It 
would take care of the law as to realty, which the present author is forced 
to regard as an exception to his theory, and would enable us as to per- 
sonalty to avoid the unsatisfactory maxim, mobilia personam sequuntur. 

But difficulties of this kind are only in regard to theory. As an expo- 
sition of the law the treatise is very satisfactory. Inaccuracies are com- 
paratively few. It may be noted that in the discussion of the recogni- 
tion of foreign judgments im personam, page 187, no reference is made 
to the English doctrine (see Godard v. Gray, L. R. 6 Q. B. 139), which 
is, it is believed, much sounder than the view of Ai/ton v. Guyot, 159 
U. S. 113. The arrangement presents the law in clear-cut outlines, and 
the idea of situs has served admirably as a mode of classification. 

H. K. 


THe Law or SurRETYsHIP AND Guaranty. By Darius H. Pingrey, 
LL. D. Albany, N. Y.: Matthew Bender. t1gor. pp. xvi, 443. 

There is certainly room for a book on the subject of suretyship and 
guaranty that will treat this difficult branch of the law in a scientific and 
scholarly manner. The nature of the topic and its close connection with 
the Roman law adapt it peculiarly to a logical exposition. This service, 
however, Mr, Pingrey has not attempted to render us. His object, as he 
himself says, is merely to state the principles of law as settled by the 
weight of authority, without theoretical discussion or comment upon con- 
flicting views. This he has done concisely and clearly, and with such 
copious references to authorities — over 4000 cases being cited —as to 
render the book of considerable value to a lawyer in the preparation of 
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briefs ; but the absence of any presentation of the underlying principles 
- prevents its being of much assistance to the student. 

The author finds no difficulty in the view generally adopted that where 
the principal object of a contract is to advance some personal interest 
of the promisor the contract is not within the Statute of Frauds, though 
the debt of another is incidentally guaranteed. Yet the soundness of 
this rule may well be doubted, contradicting as it does the express terms 
of the statute, as well as giving rise to numerous inconsistencies. Test- 
ing the rule by extreme cases, it will be found that the proper remedy is 
in guasi-contract for the benefit that the promisor has received. More- 
over, the law on this subject has developed strictly along guasi-contract- 
ual lines. On the other hand, the text adopts the view which, though 
believed to be sound, does not represent the weight of authority, that a 
contract to answer for the default of an infant is within the Statute of 
Frauds, on the ground that there really is a principal obligation, though 
a voidable one, but voidable only when the infant sets up the defence, it 
being personal to him. ‘The opposite view is taken by other text-books : 
Brandt, Suretyship, § 58, note; De Colyar, Guarantees, 3d ed. 97. Mr. 
Pingrey falls into the common error of regarding what is in reality an 
equitable defence as a condition implied in the contract of suretyship ; 
for example, he says that an employer impliedly stipulates with the surety 
of an employee that he will not retain the latter after a breach of duty 
justifying a discharge. Obviously, this was no part of the contract be- 
tween the parties, but is a mere defence allowed the surety by equity on 
the ground of the manifest injustice of his continuing liable to a cred- 
itor who has dealt so unfairly with him. 

The book, though apparently the result of considerable industry, does 
not evidence the thorough investigation or careful thought the task the 
author attempted requires. The author is further unfortunate in that the 
errors due to careless or incompetent proof-reading are numerous and 
important. Some paragraphs are wholly unintelligible ; for example, the 
one on page 291, beginning, “Thus, when a party releases a chattel 
mortgage,” etc. It is rather misleading to find the text saying, page 284, 
“The oral promise to identify a person for becoming surety on another’s 
bail bond, according to the minority of the courts, is within the Statute 
of Frauds, and must be 2 writing.” We are left to conjecture that 
identify means indemnify, and minority means majority. The author’s 
style in many places is also not altogether unexceptionable. 

F. R. T. 


A TREATISE ON COVENANTS WHICH RUN WITH LAND OTHER THAN 
COVENANTS FOR TiTLe. By Henry Upson Sims. Chicago: Cal- 
laghan & Co. 1901. pp. xxxi, 287. 

Covenants which run with land are an important subject of every-day 
use in the law of Real Property. Nevertheless, up to the present time, 
the only text-book devoted entirely to them has been Mr. Rawle’s mas- 
terly work on Covenants for Title, which, as its name indicates, leaves 
untouched the large unclassified residue of covenants as to the use of 
land. In filling this gap Mr. Sims’s present work is heartily to be wel- 
comed, for, as Professor Gray says in the preface to his book on The 
Rule against Perpetuities : “In the present state of legal learning a chief 
need is for books on special topics, chosen with a view, not to their 
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utility as the subjects of convenient manuals, but to their place and 
importance in the general system of the law.” 

Mr. Sims goes into a discussion of the old common law before the 
Statute 32 Henry VIII. Historically he finds that the old feudal war- 
rantia charte gave rise to express warranty, from which in turn cove- 
nants which run with land were developed. He concludes from this that 
no covenant should run, unless there is a grant of a corporeal or an incor- 
poreal hereditament between the parties to the covenant at the time it is 
made. It is thus made impossible for a stranger to bind himself to 
make repairs on land for the benefit of any owner of the land, a result 
for which there seems no practical reason. This view, however, was 
taken by Lord St. Leonards, Sugden, Vend. & P. 14th ed. 585 ef seg.; 
and is necessary in order to avoid being carried too far in the other 
direction, if we adopt, with Mr. Sims, the theory that the burden as well 
, as the benefit should run. Mr. Sims considered this proposition, that 
the burden will run, both historically correct and expedient, since he 
regards it as desirable that the proper use of land should be regulated 
and insured. But, as he admits, the modern English rule is contra. 
Hayward v. Brunswick Building Society,8 Q. B. D. 403. As to what cov- 
enants “touch the land,” Mr. Sims refers his readers to a perusal of the 
cases, and concludes that no definition can be given. This seems neces- 
sary if covenants as to competing in trade, etc., are to be held to “ touch 
the land,” as in ational Bank v. Segur, 39 N.J.L. 173. It would seem, 
however, that the cases contra represent the better view, Zhomas v. Hay- 
ward, L. R. 4 Ex. 311; and if this is so a covenant might be said to 
“touch the land,” when it is of value to the covenantee because of his 
occupation of that particular piece of land. The rule in Spencer’s Case, 
that a covenant as to a thing not 2 esse will not bind the assigns unless 
they are named, Mr. Sims justly regards as mediaeval and technical. His 
opinion that it will not be followed in the United States seems, however, 
unjustifiably optimistic, especially in view of his own citation of cases. 

The arrangement of the book is, as it should be, that of a treatise, and 
not that of an inflated digest. The authorities are, however, exhaust- 
ively collected, and a list of cases and a copious index facilitate a ready 
reference to any topic. As a whole, the book presents a clear statement 
of the history of the subject, and, after a fair and thorough discussion of 
most points, works out a logical and consistent theory. Whatever, there- 
fore, may be the correct law as to covenants which run with land, Mr. 
Sims’s book cannot fail to stimulate thought, and thus to do much 
toward an intelligent and accurate understanding of that branch of the 
law. R. B, S. 


THE Law AND Po.icy oF ANNEXATION. With special reference to the 
Philippines, together with observations on the status of Cuba, By 
Carman F. Randolph. New York: Longmans, Green & Co. 1901. 
pp. xi, 226, 

This book contains an interesting and timely discussion of the im- 
portant problems which have confronted our country ever since the Span- 
ish war, the most important of which are soon, we trust, to be solved by 
the Supreme Court. The author gives on the whole an excellent review 
of the situation in which we are placed with reference to the Phil- 
ippines, showing by what constitutional authority we derived our title 
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from Spain, discussing the immediate problems which have arisen, and 
are every day arising, concerning the government of the islands, and 
considering finally the question of their ultimate disposition. With re- 
gard to the great problem as to whether the Constitution extends to our 
new possessions, Mr. Randolph maintains the stand taken by him in pre- 
vious articles, that the Constitution applies to the Philippine Islands and 
to Porto Rico with the same force that it exerts over the original states, 
and must continue to apply unless another amendment is added to it. 
He analyzes carefully and attempts to meet the arguments of those who 
think that in dealing with these territories we are not bound by constitu- 
tional limitations, but his discussion, though persuasive, is not convin- 
cing to the legal mind. Considering the importance of the subject, and 
the fact that the rest of the work is largely based on the assumption that 
he has proved his proposition, it is to be regretted that the author did 
not see fit to treat this matter more thoroughly and at greater length. 
His discussion here states his opinions rather more briefly than in his 
earlier article on the Constitutional Aspects of Annexation, in 12 Har- 
VARD Law REVIEW, 291. 

Assuming, then, that the Constitution does extend to the Philippines, 
the author goes on to examine the results that would follow from apply- 
ing it, and attempts to prove that they would be by no means so disas- 
trous as is often imagined. An interesting chapter deals with the methods 
by which we must govern the islands. Mr. Randolph attacks the usur- 
pation of legislative power by the President, and contends that Congress 
alone has had such power since the termination of the war with Spain. 
He expounds the limits within which Congress must act, and the extent 
to which the old law of the islands should be allowed to continue. Hav- 
ing discussed these more immediate problems, the treatise deals with the 
legality and feasibility of alienating the Philippines. The author con- 
tends that we have the constitutional power to withdraw our sovereignty 
from the islands, insists that this is a desirable result for reasons com- 
mercial, moral, and political, and considers the most feasible plan to be 
the establishment of an American protectorate. The nature of such a 
protectorate he discusses, and illustrates in an appendix by an interesting 
collection of documents relating to various protectorates established by 
Germany, France, and England. In another appendix a valuable collec- 
tion of documents relating to the Spanish war appears, and the book 
also contains a reprint from the Yale Law Journal of an article on the 
status of Cuba. 

On the whole, this book is of distinct value, especially from a popular 
standpoint, giving a clear and not too technical review of the important 
topics with which it deals. It cannot fail to interest and instruct, even 
though the reader may not agree with all of its views. L. P. M. 


We have also received : — 


THe Law or Torts. By Melville M. Bigelow. Seventh edition. 
Boston: Little, Brown & Co. 1901. pp. xxxi, 438. The previous 
editions of Professor Bigelow’s book have been so widely known and 
appreciated that it is sufficient for us to notice the changes made in 
the present volume. While the body of the book remains substan- 
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tially the same, several additions have been made. The most interest- 
ing and suggestive is an amplification of the chapter on “ Malicious 
Interference with Contract,” in the light of recent decisions. The 
subject is now treated in two chapters, the first entitled “ Maliciously 
Procuring Refusal to Contract,” the second, “ Procuring Breach of 
Contract.” The author accepts, though with some hesitation, the rule 
that no action lies for procuring a refusal to contract, when wrongful 
means are not employed, although the act is inspired solely by a desire 
toinjure. Nor does he think that the fact of combination should make 
any difference unless resort be had to unlawful means. Where an actual 
breach of contract is procured, however, Professor Bigelow considers 
that liability should result, if not properly from the violation of the con- 
tract right, which he believes is hardly distinguishable in this regard 
from any other right, at least on grounds of public policy. As the 


’ present is one of the first text-books on the law of torts published since 


the decision in Allen v. Flood, [1898] App. Cas. 1, the discussion which 
that case provokes is especially interesting. There have likewise been 
added two chapters to the section on negligence, one on “ Independ- 
ent Contractors” and kindred subjects, and one on “Completion of 
Work.” By these additions the book has been brought fairly to cover 
the entire subject of torts, as was originally planned, a consummation 
that previous editions have been gradually approaching. While the work 
is short and therefore for many purposes necessarily inadequate, its lucid 
style and concise definitions make it exceedingly valuable for the student. 


THE LEGAL PROPERTY RELATIONS OF MARRIED Parties. By Isidor 
Loeb. New York: The Columbia University Press. 1g00. pp. 197. 
This book is, as its sub-title announces, a study in comparative legisla- 
tion, belonging to the department of political science rather than to that 
of law, as usually understood. It deals chiefly with the various matri- 
monial property systems in force in the United States and the principal 
countries of Europe. The author describes the leading features of 
each system, indicates the advantages and disadvantages of community 
property in its various forms, separate property, marital administration 
and usufruct, and the dowry system ; and discusses the comparative im- 
portance and the influence upon legislation in different countries, of such 
conflicting considerations as the maintenance of equality and independ- 
ence in the marriage relation, the preservation of the unity of the 
family, and the protection of the interests of third persons. In general, 
however, the treatment is instructive rather than argumentative, furnish- 
ing an extensive enumeration of the provisions of various codes and the 
causes which led to their adoption. The effects of marriage upon legal 
capacity, and the subject of the succession of married parties, are treated 
in a similar manner. The work appears to have been done thoroughly, 
accurately, and with great industry. There is no attempt to describe the 
law of any one country in exhaustive detail, and it is to the student of 
sociology and political science that the book mainly appeals. Yet it is 
also not without interest for the lawyer who prizes the breadth of 
thought to be derived from familiarity with systems of law other than his 
own. 


NEWFOUNDLAND IN 1900. A Treatise of the Geography, Natural Re- 
sources, and History of the Island, Embracing an Account of Recent 
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and Present Large Material Movements. Finely Illustrated with Maps 
and Half-tone Engravings. New York: The South Publishing Co. 
1900. Pp. 187. 


L’ORGANISATION JUDICIARE DE NEw-YoRK AU xviI® SIEcLE. LES 
PREMIERS COLONS ET LA FONDATION DE NEw RocHELLeE. Par Emile 
Stocquart, avocat 4 la Cour d’Appel de Bruxelles. Bruxelles: Alliance 
Typographique. 1900. pp. 22. | 


REPORT OF THE TWENTY-THIRD ANNUAL MEETING OF THE AMER- 
IcAN Bar AssociaTIonN. Held at Saratoga Springs, New York, August 
29, 30, and 31,1900, Philadelphia: Dando Printing and Publishing Co.. 
pp. 682. 


TRADE UNION Law AnD Cases. By Herman Cohen and George 
Howell. London: Sweet & Maxwell, Limited. 1901. pp. xiii, 250. 
Review will follow. 


An EPITOME OF PERSONAL PROPERTY Law. By W. H. Hastings 
Kelke, M. A. London: Sweet & Maxwell, Limited. 1901. pp. xv, 144. 
Review will follow. 


AN EpiToME oF Roman Law. By W. H. Hastings Kelke, M. A. 
London: Sweet & Maxwell, Limited. 1901. pp. vi, 268. Review will 
Sollow. 
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